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allison transmission, inc.
CONSTRUCTION GENERAL CONDITIONS

ARTICLE 1:   CONTRACT DOCUMENTS

1.1. DEFINITIONS

The following terms shall have the meanings indicated throughout the Contract Document, whether used in the singular or plural (some terms are defined in sections to which they apply):

Activity:  As used in connection with the Schedule, the term "Activity" means a discrete portion of the Work for a Project that can be identified for planning, scheduling, monitoring and controlling the Project.  "Critical Path Activities" are Activities on the Critical Path; they must start and finish on the planned early start and finish times.

Allowance:  The term "Allowance" shall mean an allowance permitted to be included in the Contract Sum in accordance with Section 8.2 hereof.

Alternate Price:  The term "Alternate Price" shall mean a price option that is requested by the Owner in the Bid Documents or volunteered by the Contractor in its bid proposal for the substitution of systems, materials, equipment or means for those specified in the Bid Documents for the Contractor's base bid.  The terms "Alternate Price" and "Separate Price" may be used interchangeably.

Application for Payment:  The term "Application for Payment" shall mean the invoice meeting the requirements of Article 8 submitted by the Contractor for progress payments and the Retention Payment.  The terms "Application for Payment" and "Invoice" may be used interchangeably.

Architect/Engineer:  The term "Architect/Engineer" means the independent professional architectural/engineering firm engaged by the Owner to perform architectural/engineering services in connection with the Project.  The Architect/Engineer is identified in the Contract Documents.

Baseline Schedule:  The term "Baseline Schedule" shall mean the original critical path method schedule prepared by the Contractor and approved by the Owner in accordance with Sections 7.1.1 and 7.1.2.

Bid Documents:  The "Bid Documents" shall include Drawings, Specifications, these Construction General Conditions, Special Safety Conditions, Information to Bidders and/or Request For Proposal, Special Conditions, if any, Supplemental Conditions, if any, and Addenda issued and dated on or before the date of the Contract with the Owner's approval.

Bulletin:  A "Bulletin" is a written request by the Owner for a Quotation from the Contractor as to the cost impact of a proposed change in the Work, change in the Contract Time, or change in the Schedule.  A BULLETIN DOES NOT AUTHORIZE THE CONTRACTOR TO PROCEED WITH CHANGED WORK; only a Field Order, Contract Change Order, or Purchase Order Alteration can authorize the Contractor to proceed with changed work.  A Bulletin is authorized as provided in Section 13.2.

Construction Manager:  The term "Construction Manager" shall mean a construction manager engaged by the Owner to provide certain overall project management and administration services on behalf of the Owner.  If the Owner engages a Construction Manager, the identity of the Construction Manager and the role of the Construction Manager will be stated in the Contract Documents.

Contract Change Order:  A "Contract Change Order" is a document issued by the Owner, on a form furnished by the Owner, and signed by the Owner's Purchasing Department and the Contractor, modifying the scope of the Work under the Contract, the Contract Sum, the Contract Time, and/or the Schedule.  The terms Contract Change Order and Purchase Order Alteration are sometimes used interchangeably; although the forms differ, their effect in amending the Contract is the same once properly executed.

Contract Documents:  The "Contract Documents" and the "Agreement" and the "Contract" have the same meaning and consist of (i) the Owner‑Contractor Agreement, if any, issued by the Owner and/or the Purchase Order issued by the Owner for the Project if an Owner‑Contractor Agreement is not issued; (ii) Special Conditions, if any; (iii) Special Safety Conditions; (iv) Supplemental Conditions, if any; (v) this document entitled "Construction General Conditions" including the appendices to this document; (vi) the Drawings and the Specifications enumerated in the Contract; (vii) other documents incorporated in the Owner-Contractor Agreement and/or Purchase Order by reference; and (viii) all Addenda issued prior to, and all written amendments executed by both parties and Purchase Order Alterations issued after, award of the Owner‑Contractor Agreement.  If the Owner issues an Owner‑Contractor Agreement for the Project, the Contract Documents will be listed in the Owner‑Contractor Agreement.  If the Owner does not issue an Owner‑Contractor Agreement for the Project, the Contract Documents will be listed in the Purchase Order issued by the Owner for the Project.

Contract Sum:  The "Contract Sum" is the full consideration of the full and complete performance of the Work and all other obligations of the Contractor under the Contract Documents.

Contract Time:  The term "Contract Time" shall mean the period of time allotted in the Contract Documents for Final Completion of the Work by the Contractor, including authorized adjustments of the original Contract Time.

Contractor:  The Contractor is the person or entity engaged by the Owner to provide construction services for the Project and is identified as the "Contractor" in the Contract Documents.

Critical Path:  The term "Critical Path" means the longest continuous chain of activities through the network schedule as determined by network calculations that establishes the minimum time to achieve Final Completion of the Work.

Date of Commencement of the Work:  The term "Date of Commencement of the Work" shall mean the day of the Owner-Contractor Agreement, if any, or Purchase Order or such other date as may be established in the Owner‑Contractor Agreement.

Date of Final Acceptance of the Work:  The term "Date of Final Acceptance of the Work" shall mean the Day on which the Owner agrees that Final Completion of the Work has been achieved and the Owner issues written acceptance of the Work in the form of Appendix G attached hereto, as more particularly defined in Section 7.7.

Date of Final Completion of the Work:  The term "Date of Final Completion of the Work" shall mean the Day on which the Contractor has achieved Final Completion of the entire Work.  
Date of Substantial Completion of the Work:  The term "Date of Substantial Completion of the Work" or designated portion thereof is the Day upon which the Contractor has achieved Substantial Completion of the Work.
Day:  The term "day" as used in the Contract Documents shall mean calendar day unless otherwise specifically designated.

Design/Build Subcontractors:  The term "Design/Build Subcontractors" shall mean Subcontractors of the Contractor designated by the Contractor in the Owner‑Contractor Agreement or the Purchase Order to perform those portions of the Work that will be completed on a design/build basis.

Document Clarification Request:  A "Document Clarification Request" or "DCR" shall mean a request submitted by the Contractor to the Owner, using the form attached hereto as Appendix A to:  (i) obtain a clarification of the design intent and/or the scope of Work for a work item included in the Drawings and Specifications; or (ii) obtain a clarification of the scope of work included in a Field Order or Bulletin; or (iii) seek authorization in accordance with the Contract Documents for a change in the Work, the Contract Time and/or the Schedule.  The terms "Document Clarification Request", "DCR", "Request For Information" and "RFI" may be used interchangeably.

Drawings:  The term "Drawings" shall mean and refer to the portion of the Drawings and Specifications that give a graphic representation of the scope, location and arrangement of construction, materials and equipment.

Environmental Law:  The term "Environmental Law" means all applicable federal, state, and local laws, ordinances, regulations, final orders and final judgments, which have been duly enacted or promulgated and which are legally enforceable concerning the subject of the introduction, emission, discharge or release of any Hazardous Material into the air, soil or surface or ground water; the transportation, storage, treatment or disposal of any Hazardous Material; or the remediation or investigation of contamination of air, soil or surface or ground water by any Hazardous Material.

Field Order:  A "Field Order" is a written authorization from the Owner to the Contractor, executed by the Owner's Purchasing Department, using a Field Order form furnished by the Owner, directing the Contractor to proceed immediately to perform the changed Work described in the Field Order, with the adjustment to the Contract Sum to be determined in accordance with Section 13.3.  Only the Owner can issue a Field Order.

Final Acceptance:  The term "Final Acceptance" shall mean final acceptance of the Project by the Owner in accordance with Section 7.7 hereof.

Final Completion:  The term "Final Completion" shall mean the Day on which all of the Work shall be fully, completely and finally completed in accordance with the Contract Documents including all items on the Punch List and the Contractor has satisfied all of the conditions and obligations to Final Completion set forth in the Contract Documents.
Force Majeure Delays:  The term "Force Majeure Delays" shall have the meaning set forth in Section 7.4.

Handling Fee:  The term "Handling Fee" shall mean a single aggregate fee that includes the mark-up for the prime Contractor and mark-ups for all Subcontractors of any tier (except the Subcontractor who actually performs the changed Work).  Only the prime Contractor shall be permitted to include the Handling Fee in its Quotation.  Subcontractors of any tier shall not be permitted to include the Handling Fee in their respective Quotations.  From the Handling Fee paid to the Contractor, the Contractor will pay any handling fees payable to Subcontractors of all tiers in accordance with the applicable contractual arrangements between the Contractor and such Subcontractors.
Hazardous Materials:  As used herein, the term "Hazardous Materials" means any hazardous, toxic, flammable, or explosive substance, material, or waste which is or becomes regulated by any governmental authority with jurisdiction.  By way of example and not limitation, in the United States the term "Hazardous Material" includes, any material or substance which is (i) designated as a "hazardous substance" pursuant to Section 311 of the Federal Water Pollution Control Act (33 U.S.C.  § 1317); (ii) defined as a "hazardous waste" pursuant to Section 1004 of the Federal Resource Conservation and Recovery Act, (42 U.S.C. §§ 6901 et seq.); (iii) defined as a "hazardous substance" pursuant to Section 101 of the Comprehensive Environmental Response, Compensation and Liability Act, (42 U.S.C. §§ 9601 et seq.); or (iv) defined as a "hazardous" or "toxic" substance in any law similar to or in any amendment of any of the foregoing laws.

Including or Include:  The term "Including" or "Includes" and its derivatives shall be read as though the words "without limitation" follow in each instance unless otherwise expressly stated.

Invoice Date:  As used herein with respect to payment by the Owner of an approved Application for Payment, and subject to the terms of Article 8, the term "Invoice Date" shall have the meaning as set forth in Section 8.5.3.

Materialman:  The term "Materialman" or "Supplier" shall mean a party furnishing materials or equipment to the Contractor under this Contract.  If the Materialman incorporates the materials or equipment into the construction itself, the Materialman shall be designated under this Contract as a "Subcontractor."

Milestone Date:  The Term "Milestone Date" shall mean the day set forth in the Contract Documents and the Schedule for commencement or completion of a major component of the Work.

Owner:  Unless provided otherwise in the Supplemental Conditions, if any, the term "Owner" shall mean and refer to Allison Transmission, Inc. as represented by the operating business unit or the plant indicated in the Contract Documents.

Owner‑Contractor Agreement:  The Owner‑Contractor Agreement is the written agreement executed by the Owner and Contractor for the performance of the Work for the Project and which incorporates by reference the other Contract Documents.  For some Projects, a Purchase Order may serve this purpose.

Owner's Consultants:  The term "Owner's Consultants" shall mean the consultants engaged by the Owner to provide design, engineering and other consulting services to the Owner with respect to the Project.

Owner's Representative:  The term "Owner's Representative" shall mean the person or entity identified by the Owner in writing to manage and oversee the Project on behalf of the Owner.  The Owner's Representative shall have authority to act on the Owner's behalf with respect to the Project.  If, and to the extent, indicated in the Contract Documents, the Owner's project administration activities may be performed by the Architect/Engineer, Construction Manager or other representative of the Owner.

Payment Date:  As used herein with respect to payment by the Owner of an approved Application for Payment and subject to the terms of Article 8, the term "Payment Date" shall be the date established by the Owner's Multilateral Netting System (MNS‑2), which provides, on average, that payment shall be made on the second day of the second month following the date percentage complete for the Work is determined (the walk through date or invoice date as applicable).
Product Data:  The term "Product Data" means illustrations, standard schedules, performance charts, instructions, brochures, diagrams and other information furnished by the Contractor or any Subcontractor, manufacturer, supplier or distributor to illustrate a material, product or system for some portion of the Work.

Project:  The term "Project" shall mean the completion of the Work required by the Contract Documents in accordance with, and reasonably inferable from, the Drawings and Specifications, and all Work, whether on or off the Site, necessary to carry it forward.

Project Site:  The term "Project Site" or "Job Site" shall mean "Site."

Purchase Order:  The term "Purchase Order" shall mean the Owner's purchase order issued to the Contractor with respect to the Work, as more particularly described in Section 1.3.3 hereof.

Purchase Order Alteration:  A "Purchase Order Alteration" is a document issued by the Owner, on a form furnished by the Owner, and signed by the Owner's Purchasing Department, modifying the scope of the Work under the Contract, the Contract Sum, the Contract Time and/or the Schedule.  The terms Purchase Order Alteration and Contract Change Order are sometimes used interchangeably; although the forms differ their affect in amending the Contract is the same once properly executed.

Quotation:  A "Quotation" is the Contractor's proposal for the adjustment to the Contract Sum, Contract Time and/or Schedule for the change to the Work described in either the Bulletin or Field Order and containing a Form ATI1784, Form ATI 1784A and/or related Owner forms properly completed by the Contractor, addressed and delivered to the Owner's Purchasing Department.  A Quotation is not a Contract Document unless expressly identified as such in writing signed by both parties.

Safety Book:  The term "Safety Book" means the safety records and documents required to be maintained by the Contractor at the Project Site, including records and documents required by Article 9 and the Special Safety Conditions and otherwise required under applicable laws and regulations.

Samples:  The term "Samples" means physical examples furnished by the Contractor or any Subcontractor, manufacturer, Supplier or distributor which illustrate materials, equipment or workmanship and establish standards by which the Work will be judged.

Schedule:  The term "Schedule" shall mean and refer to the logic‑based progress schedule for the Project using critical path methodology prepared by the Contractor and approved by the Owner in accordance with Section 7.1.1 and 7.1.2, as subsequently adjusted in accordance with the terms of these Construction General Conditions.

Schedule of Values:  The term "Schedule of Values" means the line item breakdown of the Contract Sum prepared by the Contractor and approved by the Owner in accordance with Section 8.4.3 and 8.4.4 for purposes of the Contractor's Applications for Payment.

Separate Price:  The term "Separate Price" shall mean a price option that is requested by the Owner in the Bid Documents for additional or deleted work beyond the scope of work required to be included in the Contractor's base bid.  The terms "Alternate Price" and "Separate Price" may be used interchangeably.

Shop Drawings:  The term "Shop Drawings" means drawings, diagrams, illustrations, schedules, performance charts, brochures and other data which are prepared for the Work by the Contractor or any Subcontractor, manufacturer, Supplier or distributor to illustrate some portion of the Work.

Site:  The term "Site" means the location where the Project will be completed.

Special Conditions:  The Special Conditions, if any, will be issued by the Owner with the Bid Documents, will be included in the Contract Documents and will modify the conflicting terms of these Construction General Conditions and the conflicting terms of the Supplemental Conditions, if any, for the particular Project.

Special Safety Conditions:  The Special Safety Conditions shall be issued and updated by the Owner from time to time and shall include safety requirements applicable to the Contractor and its Subcontractors.  The Special Safety Conditions are in addition to safety requirements imposed upon the Contractor under applicable laws and governmental regulations and otherwise imposed under the Contract Documents.  The Special Safety Conditions are incorporated in the Contract Documents.

Specifications:  The term "Specifications" shall mean and refer to the written description of the requirements for the performance of the Work, which may be on the Drawings or in a separate document.

Subcontractor:  A Subcontractor is a person or entity who has a direct contract with the Contractor to perform any portion of the Work at the Site.  Unless indicated otherwise in the Contract Documents, the term "Subcontractor" includes suppliers ("Suppliers" and/or "Materialmen") furnishing material or equipment to the Contractor for the Project under Purchase Orders issued by the Contractor.  Unless indicated otherwise in these Construction General Conditions, the term "Subcontractor" includes Sub‑Subcontractors of any tier.  The term Subcontractor is referred to throughout the Contract Documents as if singular in number and means a Subcontractor or its authorized representative.

Submittals:  The term "Submittals" means Shop Drawings, Product Data, Samples and other submittals required to be furnished by the Contractor under the Contract Documents.

Submittal Schedule:  The term "Submittal Schedule" means the schedule prepared by the Contractor and finalized and confirmed in accordance with Section 3.11.1.

Substantial Completion:  The term "Substantial Completion" or "Substantially Complete" shall mean that both of the following conditions have been satisfied:  (i) the Owner shall have agreed that construction is sufficiently complete, in accordance with the Contract Documents, so that the Owner can occupy or utilize the Work or designated portion thereof for the use for which it is intended; and (ii) a temporary certificate of occupancy or other governmental authorization to use the Project shall have been issued, subject only to such conditions as may be reasonably acceptable to the Owner unless the same cannot be obtained because of work and/or conditions beyond the scope of this Contract.
Sub‑Subcontractor:  A Sub‑subcontractor is a person or entity who has a direct or indirect contract with a Subcontractor to perform any portion of the Work.  The term Sub‑Subcontractor is referred to throughout the Contract Documents as if singular in number and means a Sub‑Subcontractor or an authorized representative thereof.

Superintendent:  The term "Superintendent" shall mean a representative who must have authority to act for the Contractor or Subcontractor respectively.  The Contractor's Superintendent shall represent the Contractor on the site of the Work and all directions given to this person shall be as binding as if given to the Contractor.

Supplemental Conditions:  The Supplemental Conditions, if any, will be issued by the Owner with the Bid Documents, will be included in the Contract Documents and will modify the conflicting terms of the Construction General Conditions for the particular Project.

Supplier:  The term "Supplier" or "Materialman" shall mean a party furnishing materials or equipment to the Contractor under this Contract.  If the Supplier incorporates the materials or equipment into the construction itself, the Supplier shall be designated under this Contract as a "Subcontractor".

Work:  The term "Work" shall mean and refer to all labor and supervision necessary to produce the construction required by the Contract Documents and all materials, tools, equipment, temporary facilities, and services incorporated or to be incorporated in the Work, whether on or off the Site furnished in connection with the Work.

1.2. CONTRACTOR'S REPRESENTATIONS

1.2.1 By executing the Owner‑Contractor Agreement or the Purchase Order and/or by performing any Work under the Purchase Order, the Contractor represents to the Owner that:

(i) the Contractor is financially solvent;
(ii) the Contractor is qualified to do business in the State where the Project is located;

(iii) the Contractor has all required licenses and permits necessary in connection with performance of the Contract by Contractor (all such licenses and permits shall be at the Contractor's sole cost and expense);
(iv) the Contractor has the expertise and authority to perform its obligations under this Contract;
(v) prior to entering into the Owner-Contractor Agreement or the Purchase Order, the Contractor has inspected the Site and familiarized itself with all local conditions under which the Work is to be performed (including general working conditions, labor requirements, accessibility, condition of the premises, obstructions, drainage conditions, actual levels, excavation and fill conditions, character of existing structures at or adjacent to the Site, the character and extent of the Owner's and other contractors' operations in the area); and
(vi) the Contractor is familiar with all applicable laws, codes, ordinances and regulations which may, in any way, affect the Work or those employed therein, including, those particularly applicable to the Project.
1.3. CONTRACT EXECUTION AND INTENT

1.3.1 The Contract Documents form the Contract for construction.  The Contract represents the entire and integrated agreement between the Owner and the Contractor and supersedes all prior negotiations, representations, proposals, agreements and discussions, either written or oral, between the parties with respect to the Project.  The Contract may be amended or modified only by a written amendment to the Contract signed by both parties or a Purchase Order Alteration.  The Contract Documents shall not be construed to create any contractual relationship of any kind between the Architect/Engineer or the Construction Manager and the Contractor.

1.3.2 The intention of the Contract is that all labor, materials, equipment, insurance, taxes and other items necessary for the proper execution and completion of the Work are included in the scope of the Work, except for any items expressly identified as excluded in the Contract Documents.  It is intended that all Work required for the construction and administration of the Project shall be supplied including all such work that is in the Contract Documents or is reasonably inferable from the Contract Documents as being necessary to produce the intended results.  The Contract Documents are intended to build on one another and constitute a single agreement, and every effort shall be made to construe such documents as being consistent and not contradictory.  Words which have well‑known technical or trade meanings are used in the Contract in accordance with such recognized meanings.

1.3.3 The Contractor acknowledges that the Owner will issue a Purchase Order to the Contractor in connection with the Project.  These Construction General Conditions shall govern and supersede any preprinted terms and conditions appearing on the reverse side of any Purchase Order issued by the Owner in connection with this Work.

1.3.4 The date of the Contract shall be the date of the Owner‑Contractor Agreement, or, if an Owner‑Contractor Agreement is not issued for the Project, the order date on the face of the Purchase Order issued by the Owner for the Project.  The Owner‑Contractor Agreement, or, if an Owner‑Contractor Agreement is not issued for the Project, the Purchase Order issued by the Owner for the Project, shall be executed by the Owner and the Contractor.

1.4. OWNERSHIP AND USE OF DRAWINGS AND SPECIFICATIONS

1.4.1 Drawings and Specifications for the Project are the sole property of the Owner, whether the Project for which they are made is executed or not.  Drawings and Specifications furnished to the Contractor shall only be used on Work under this Contract.

1.4.2 After award of the Contract, the Owner shall provide Drawings and Specifications to the Contractor.  The quantity to be provided shall be set forth in the Contract Documents but in no case shall the quantity exceed five (5) sets.  Alternatively, the Owner, in the Owner's discretion, may provide a reproducible set of Drawings and Specifications.  Additional sets of Specifications and Drawings may be obtained at the cost of reproduction.  No transparencies will be provided.

1.4.3 Drawings and Specifications are complementary and what is called for by one shall be as binding as if called for by both.  Should the Drawings, Specifications and/or other instructions be contradictory in any particular or should there be any doubt as to the meaning of either, the Contractor shall refer the matter to the Owner's Representative by submitting a Document Clarification Request.  In the event of any conflict between or within the Contract Documents, the Contractor shall provide the better quality or great quantity of Work or comply with the stricter requirements as determined by the Owner's Representative.  In addition, any scaling from the Drawings are at Contractor's sole risk.
1.5. ATTACHMENTS

The following documents are attached to these Construction General Conditions and incorporated herein by reference:

APPENDIX A:
Form ‑ Document Clarification Request
APPENDIX B:
Forms of Changes

Field Order

Bulletin

ATI1781 Overhead and Profit/Handling Fees

ATI1782 Other Rates and Fees

ATI1783 Hourly Field Labor Rate

ATI1784 Field Order/Bulletin Quote Summary

ATI1784A Field Order/Bulletin Quote Breakdown


APPENDIX C:
Forms Related to Safety Requirements




Contractor Commitment to Safe Work Practices





Contractor's Job Site Safety Plan (CJSSP)





Pre-Task Safety Plan





Owner List of Safety Programs

APPENDIX D:
Sales and Use Tax Exemption Certificate/Direct Pay Certificate
APPENDIX E:
Forms of Notarized Sworn Statement

Contractor's Notarized Sworn Statement (2 Pages)

Contractor's Notarized Final Sworn Statement Retention (2 Pages)

APPENDIX F:
Forms of Waiver of Lien

Partial Unconditional Waiver of Lien

Full, Final Conditional Waiver and Release of Lien

Full, Final and Unconditional Waiver and Release of Lien
APPENDIX G:
Final Acceptance of Contract Requirements
ARTICLE 2:   OWNER

2.1. OWNER'S ACCESS, INSPECTIONS, AND APPROVALS

2.1.1 The Owner shall at all times have access to the Work whenever it is in preparation or progress.  The Contractor shall provide proper facilities for access by the Owner.  The Owner reserves the right to inspect any of the Work being fabricated or performed away from the Project Site.  To ensure this right, the Contractor shall give the Owner timely notice of where and when such Work is being performed.

2.1.2 The Contractor shall not be relieved from its obligations to perform the Work in accordance with the Contract Documents either by the activities or duties of the Architect/Engineer or the Construction Manager, if any, or the Owner in their administration of the Contract, or by inspections, tests or approvals required or performed by persons other than the Contractor.  Any inspection performed or failed to be performed by the Owner or the Construction Manager or the Architect/Engineer shall not constitute a waiver of any of the Contractor's obligations under the Contract Documents or be construed as an approval or acceptance of the Work or any part of the Work.

2.2. INSTALLATION OF OWNER'S EQUIPMENT

The Contractor agrees to allow the Owner to receive, place and install machinery and equipment during the progress of the Work and to make use of any portion or portions of the Project building or facility which can be mutually agreed upon as being available for the Owner's operations.  Such placement of machinery and equipment shall not signify the Owner's acceptance of all or any part of the Work.

2.3. OWNER'S RIGHT TO STOP THE WORK

If the Owner reasonably believes that the Work is being performed in a manner that presents an imminent danger of death or serious injury, or if Contractor fails to comply with the safety requirements under the Contract Documents, fails to correct defective Work or fails to carry out the Work or to supply labor, materials and equipment in accordance with the Contract Documents, the Owner may order the Contractor to stop the Work, or any portion thereof, until the cause for such order has been eliminated; however, this right of the Owner to stop the Work shall not give rise to any duty on the part of the Owner to exercise this right for the benefit of the Contractor or any other person or entity.  Should the Owner elect to order the Contractor to stop the Work, the Contractor shall be responsible for whatever measures are necessary to make up for any delays and to maintain the Schedule once the cause for such order has been eliminated and for all costs and expenses associated with such measures.

2.4. OWNER'S RIGHT TO CARRY OUT THE WORK

If the Contractor defaults or neglects to carry out the Work in accordance with the Contract Documents, then the Owner shall have the right, but not the obligation, to take corrective action by giving the Contractor at least forty‑eight (48) hours written notice of the deficiency in the Contractor's performance.  If the Contractor does not correct the deficiency within the time period specified in the notice to the Owner's satisfaction the Owner shall have the right to make good such deficiencies or otherwise rectify such situations to the satisfaction of the Owner.  In such case, the Contractor shall be responsible to pay the cost of correcting such deficiencies or otherwise rectifying such situations to the satisfaction of the Owner, including compensation for additional services of the Architect/Engineer, Construction Manager, Owner's separate contractors or Owner's Consultants made necessary by such default, neglect or failure.  The Owner shall have the right to deduct the amount of such costs from any amounts otherwise due to the Contractor.  If the payments then or thereafter due the Contractor are not sufficient to cover such amount, the Contractor shall promptly pay the difference to the Owner.  
2.5. OWNER'S CONSULTANTS AND CONSTRUCTION MANAGER

The Owner shall have the right to engage Owner's Consultants and/or a Construction Manager to perform services in connection with the Project, including construction phase design and construction management services.  The Contractor shall fully cooperate with all such Owner's Consultants and/or a Construction Manager, shall attend meetings with such Owner's Consultants and/or Construction Manager as requested by the Owner, and shall provide information to such Owner's Consultants and/or a Construction Manager as required by the Owner.  Neither the Owner's Consultants nor the Construction Manager shall have authority to make changes to the Work, adjust the Contract Sum, or adjust the Schedule; such changes and adjustments may only be made via Field Order, Purchase Order Alteration or Contract Change Order issued by the Owner.

2.6. OWNER'S PREMISES

The Contractor and all Subcontractors and their employees shall be subject to, and shall conform to, the Owner's rules and regulations governing conduct of persons while on the Owner's premises.  Identification badges may in the Owner's discretion be required for all Contractor's and Subcontractors' employees to limit the use of the Owner's premises.  Contractor shall cooperate with the Owner in setting up this identification system and shall strictly enforce all rules established by the Owner regarding the use of such badges.
2.7. RIGHT TO AUDIT

The Owner shall have the right to audit all Contractor's and Subcontractors' books and records which directly or indirectly relate to the Project in order to verify the correctness of any amounts charged to the Owner as well as compliance with Owner's corporate policies including gifts and gratuities.  The Owner may also audit Contractor's compliance with any and all legal or contractual requirements.  Based on the findings of the audit the Owner has the right to adjust any incorrect amounts paid to Contractor.  Contractor and its Subcontractors shall preserve all such documents for a period of three (3) years after Final Acceptance, or longer period if required by law.

ARTICLE 3:   CONTRACTOR

3.1. REVIEW OF CONTRACT DOCUMENTS

3.1.1 The Contractor acknowledges that prior to submitting its bid for the Work, it thoroughly reviewed the Contract Documents for the Project and that it is sufficiently familiar with the Drawings, Specifications, and other Contract Documents.  The Contractor further acknowledges that the Owner, in entering into this Contract, is relying on the Contractor's review of the Drawings and Specifications to substantiate that they are sufficiently complete, coordinated, constructible and otherwise adequate to take into account all work, labor and material required for the completion of the Project.  Except with respect to any defects in the Drawings and Specifications not reasonably apparent prior to submittal of the Contractor's bid, the Contractor expressly waives any right to assert claims based on the completeness, coordination, constructability or adequacy of the Drawings and Specifications, and no such claim shall be valid.  The foregoing shall not imply any requirement that the Contractor assume responsibility for design, for checking the Architect/Engineer's calculations, for determining performance criteria and standards, or for determining that all of the Owner's requirements have been included in the Drawings and Specifications; however, Owner encourages Contractor to apply its judgment and experience in its review of these documents and to provide any recommended improvements as part of the process of developing this Contract.  Except for the foregoing Contractor waiver of claims in this Section 3.1.1, the Contractor is not responsible for the Architect/Engineer's or the Owner Consultant's errors and omissions.

3.1.2 Should any error or inconsistency appear in the Drawings or Specifications, the Contractor shall not proceed with the affected Work in uncertainty but shall promptly consult with the Owner regarding any necessary revisions to the Drawings and Specifications.  If determined to be required, Bulletins will be issued by the Owner to address such revisions.

3.2. CONSTRUCTION OF PROJECT

3.2.1 The Contractor shall construct the Project in accordance with the Contract Documents.  It shall provide all items required by the Contract Documents, including all things indicated by or reasonably implied therefrom so as to bring the Project to completion on time, and within the Contract Sum.  The Contractor shall provide competent supervision, coordination, management and related services as required for such construction and as otherwise required by the Contract Documents.  The Contractor shall be solely responsible to the Owner for all construction means, methods, techniques, sequences and procedures and for coordinating all portions of the Work under the Contract.

3.2.2 Unless otherwise specifically excluded in the Contract Documents, the Contractor shall provide and pay for all labor, materials, equipment, tools, construction equipment and machinery, insurance, taxes, water, heat, utilities, transportation, temporary Project‑Site facilities, and other facilities and services necessary for the proper execution and completion of the Work, whether temporary or permanent, including but not limited to temporary construction roads, main ladders and runways, field offices, storage sheds, fire extinguishers, telephones, toilet facilities, temporary light and power, and temporary weather protection.
3.2.3 Unless the Contract Documents indicate that the Owner has engaged a Construction Manager for the Project, the Owner shall establish procedures for coordination among the Owner, the Architect/Engineer, the Contractor, the Subcontractors, the Owner's separate contractors, the Owner's Consultants, and others designated by the Owner, which procedures the Contractor shall comply with.
3.2.4 The Contractor agrees that anything necessary on the part of its trade to eliminate interferences and to make possible the work of other trades is to be done as part of the Contract, including eliminating interference with the use of the Owner's facilities and utilities, and shall be done in such a manner and at such times as to avoid interference with the Owner's operations.

3.3. PERSONNEL


The Contractor shall maintain a competent and qualified supervisory staff at the Site for the supervision, coordination, scheduling and administration of the Work.  The Contractor's Superintendent shall have authority to act on behalf of the Contractor.  No appointment, substitution or reassignment of the Superintendent shall be made by the Contractor without the prior written consent of the Owner unless such personnel leave the employ of the Contractor.  In connection with any proposed appointment, substitution or reassignment, the Contractor shall submit to the Owner a detailed justification supported by the qualifications of any proposed individual.  Upon request of the Owner, the Contractor shall replace Contractor's Superintendent within twelve (12) hours and a new Superintendent will be substituted by the Contractor.

3.4. INSPECTIONS

3.4.1 The Contractor shall assist Owner's personnel, the Architect/Engineer and Construction Manager, if any, when they perform inspections.  The Contractor shall furnish a detailed report to the Owner of observed discrepancies, deficiencies and omissions in the Work performed by any Subcontractor and the actions being taken to correct them.  Unless the Owner directs the Contractor to correct such discrepancies, deficiencies or omissions within 48 hours in accordance with Section 2.4 hereof, the Contractor shall correct non‑conforming or defective work within seven (7) days of any report issued (including reports issued by the Owner or the Architect/Engineer or Construction Manager) unless such non‑conforming or defective work cannot be corrected within such time, in which case Contractor shall commence corrective action and furnish Owner its written plan for correcting such non‑conforming or defective work within such seven (7) day period and shall report its progress with respect thereto whenever requested by the Owner (or the Architect/Engineer or Construction Manager).  
3.5. LABOR

3.5.1 The Contractor and its Subcontractors shall have a pre‑job conference to indicate craft work assignments.  Owner may attend such pre‑job conference at its discretion.

3.5.2 The Contractor shall develop and administer an effective labor relations program for the Project and shall employ, and require its Subcontractors to employ, only compatible labor in order that the Work may proceed without interference by labor disputes.  The Contractor represents that neither it nor any of its Subcontractors shall utilize child, slave, prisoner or any other form of forced or involuntary labor, or engage in abusive employment or corrupt business practices, in performing the Work.
3.5.3 The Owner may, in writing, require the Contractor to remove from the Project any employee or Subcontractor the Owner deems incompetent, careless or uncooperative and may require the Contractor to replace any such employee or Subcontractor with suitable personnel.  Superintendents shall be replaced within twelve (12) hours after removal.  The Contractor shall at all times enforce strict discipline and good order among its employees and Subcontractors and shall not employ on the Work any unfit person or anyone not skilled in the task assigned to him or her.  All services under this Contract shall be performed in a competent and professional manner.

3.5.4 If in the U.S. the Contract Documents provide that the Project is being constructed under the National Maintenance Agreement, the Contractor and its Subcontractors shall become signatory to the individual International Union whose member they employ.  Outside of the U.S. the Contractor and its Subcontractors shall abide by any similar requirements as agreed with the Owner.  Once a company is signatory, the agreements are used to secure an extension for this particular Project.  The Contractor shall be responsible to secure all Subcontractor signatures on a timely basis so that the commencement and performance of the Work is not delayed.

National Maintenance Agreement Policy Committee, Inc.  (NMAPC)

1501 Lee Highway, Suite 202

Arlington, VA 22209

(703) 524‑3364 (fax)

3.6. MATERIALS AND EQUIPMENT

3.6.1 The Contractor covenants that all Work shall be done in a good and workmanlike manner and that all materials furnished and used in connection therewith shall be new and approved by the Architect/Engineer, except as otherwise expressly provided for in the Drawings and Specifications.  The quality or fitness of materials and workmanship shall comply with the best industry standards.  Conformance of materials and workmanship with the requirements of the Contract Documents shall be determined by the Owner in its sole discretion.
3.6.2 Materials and Suppliers proposed by the Contractor for use in connection with the Work shall be subject to the Owner's approval.  The Contractor shall submit written requests for such approval in accordance with the requirements of the Contract Documents.  Requests for approval shall indicate the involved trade section of the Specifications and shall include all technical data and brochures required by the Owner.

3.6.3 No materials shall be removed from the Project Site without the Owner or Construction Manager's, if any, written consent.
3.7. SUBSTITUTIONS

Deviations from the Drawings and Specifications shall not be permitted except for substitutions approved by the Owner by a Purchase Order Alteration or Contract Change Order.  The Contractor shall submit a Document Clarification Request along with all necessary supporting data to request approval of any proposed substitution.  No request for substitution shall be considered by the Owner unless the Contractor submits a properly completed Document Clarification Request.  No other substitutions or variations from the Specifications and Drawings will be permitted, except that where "or approved equal" is used, the Contractor shall have the right, after the Contract has been executed, to request the Owner's approval of a substitute material generally considered to be equal to that named in the Specifications and/or Drawings.  The Owner, however, shall have no obligation to accept any proposed substitute.
3.8. WARRANTY

3.8.1 Contractor warrants and guarantees that the Work shall be free from defects in materials and workmanship and in accordance with the Contract Documents for the longer of (i) two (2) years after the date of written Final Acceptance of the Work by the Owner, or (ii) such longer period as may be provided in the Contract Documents.  Any warranties from manufacturers or suppliers of more than two (2) years shall be pass through warranties from the manufacturers of the equipment or materials to the Owner as to any period in excess of two (2) years.  The Contractor shall include in its contract with each Subcontractor that the Subcontractor provide a similar warranty and guaranty for the benefit of the Contractor and the Owner.  The Contractor shall render assistance and cooperate with the Owner in enforcing those warranties from Subcontractors which extend beyond the Contractor's warranties.

3.8.2 Unless otherwise agreed in writing with respect to any item placed in service before Final Acceptance, if within two (2) years after the date of Final Acceptance of the Work by the Owner any of the Work is found to be defective or not in accordance with the Contract Documents, the Contractor shall correct such defects and non‑conformance and make all required repairs and replacements (including repairs to other portions of the Work or facility damaged as a result of the defect or non‑conformance in the Work), all at no cost or expense to the Owner.  In the event the defect or non‑conformance prevents the Owner from conducting normal business operations or causes an emergency situation the Contractor shall correct such defect or non‑conformance as soon as possible under the circumstances after receipt of oral or written notice from the Owner.  With respect to other defects or non‑conformance, the Contractor shall commence such corrective work within seven (7) days after receipt of notice from the Owner (unless the Owner indicates a different time in such notice) and shall diligently pursue the same to conclusion to the satisfaction of the Owner.  If the Contractor fails to correct defective or non‑conforming Work as provided herein, the Owner shall be entitled to correct it and the Contractor shall reimburse the Owner for all expenses and damages incurred by the Owner as a result.

3.8.3 The Contractor's express warranty herein shall be in addition to, and not in lieu of, any other warranties, guaranties or remedies the Owner may have under the Contract Documents, at law, or in equity for defective or non-conforming work.
3.8.4 The Contractor shall obtain, collate, summarize and forward to the Owner copies of all guarantees, warranties, bonds, maintenance and operating manuals from the manufacturers of the materials and equipment used in the Project which shall be bound (in removable form), tabbed, labeled, and in a form acceptable to the Owner.
3.9. TAXES

All taxes of every kind imposed, levied, or assessed by any governmental authority with respect to the Work, including taxes for labor, materials, and equipment utilized in connection therewith and all sales, use, personal property, excise and payable taxes, are included in the Contract Sum except as expressly excluded within the Contract Documents.

3.10. COMPLIANCE WITH LAWS; PERMITS, FEES AND NOTICES

3.10.1 Unless the Contract Documents provide otherwise, the Contractor will apply and pay for a general building permit; the Owner will cooperate as reasonably required.  The Contractor shall secure and pay for certificates of inspection and occupancy, all other permits, licenses and similar authorizations from governmental authorities required in order for the Contractor to perform its obligations under the Contract Documents and inspections, and shall post all bonds, secure and pay for all permits, and pay all fees for the proper execution and completion of the Work which are legally required as of the date the Contract is executed.  If any of the Work is required to be inspected or approved by any public authority, the Contractor shall cause such inspection or approval to be sought and obtained.

3.10.2 The Contractor shall give all notices and comply with all laws, ordinances, codes, rules, regulations and lawful orders of any public authority bearing on the performance of the Work.  
3.10.3 If the Contractor performs, or allows any Subcontractor to perform, any of the Work knowing, or when, with the exercise of due care it would have known, such Work to be subject to an error, inconsistency or omission in the Drawings and Specifications, or contrary to applicable laws, ordinances, rules, regulations, codes or orders of any public authority, and fails to give the Owner notice thereof prior to performance thereof, the Contractor shall bear all costs arising there from.

3.10.4 Environmental permits for air and water will be obtained by the Owner.  The Contractor shall not proceed with any Work until the applicable permits have been obtained.  The Contractor shall comply with all environmental permit requirements applicable to the Work and shall perform the Work so as not to interfere or encumber Owner's compliance with other environmental permits.

3.11. SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

3.11.1 Within fourteen (14) days after the date of the Contract or at such earlier time as may be necessary to avoid delays in the Project, the Contractor shall prepare and submit to the Owner for its review and approval a proposed Submittal Schedule for Shop Drawings and other Submittals and shall allow for a minimum period of fourteen (14) days for review by the Owner.  

3.11.2 The Contractor shall review, utilizing personnel who are qualified, knowledgeable and experienced in the area of expertise required, approve and only then submit, with reasonable promptness, in orderly sequence so as to cause no delay in the Work or in the work of the Owner or any separate contractor, and in accordance with the Submittal Schedule, all Shop Drawings, Product Data and Samples required by the Contract Documents or subsequently required by the Owner.  Shop Drawings, Product Data and Samples shall be properly identified as specified, or as the Owner may require.  At the time of submission, the Contractor shall clearly inform the Owner in writing of any deviation in the Shop Drawings, Product Data or Samples from the requirements of the Contract Documents.

3.11.3 By approving and submitting Shop Drawings, Product Data and Samples, the Contractor thereby represents that it has (i) determined and verified all materials, field measurements, field construction criteria, catalog numbers and similar data; (ii) checked and coordinated such Shop Drawing, Product Data and Samples with the requirements of the Work and of the Contract Documents; (iii) clarified any discovered design ambiguity with the Owner in writing; and (iv) complied with all conditions of the Contract Documents.

3.11.4 The Contractor shall maintain a log of all Shop Drawings and other Submittals noting dates of initial submission to Contractor, date of Contractor's review and approval, date of initial submittal to Owner, date of Owner's review, date of return to Subcontractor and the same information with respect to each resubmittal.  The Contractor shall report to the Owner with respect to the status of Shop Drawings whenever requested by the Owner.
3.11.5 Upon Owner's request, Contractor's and its Subcontractors' materials and samples, etc., shall be submitted to the Owner for its review prior to delivery to the Owner.

3.11.6 Prior to submitting Shop Drawings, the Contractor shall thoroughly check and verify that the design and engineering of Work shown on the Shop Drawings conforms to the intent of the Drawings and Specifications, including measurements, sizes of members, materials, details and requirements for capacity, strength, and function.  Shop Drawings found to be inaccurate or otherwise in error shall be corrected by the Contractor, Subcontractor or Materialman responsible for the Work.

3.11.7 After the Contractor has checked and verified the Shop Drawings, the Contractor shall submit one transparency or, if not practical, six copies of each drawing to the Owner for review.  Shop Drawings and other Submittals which are not approved by the Contractor will be returned unreviewed.

3.11.8 After review of the Shop Drawings, the Owner shall return to the Contractor one transparency or one copy of each drawing with one of the following notations:

	Reviewed:  Drawings thus marked indicate final action by the Owner.
	

	Reviewed:  Drawings thus marked indicate reviewed subject to corrections noted.
	

	Reviewed as Noted:  Drawings thus marked must be corrected and resubmitted for record purposes.
	

	Resubmit:  Drawings thus marked must be corrected and resubmitted.
	


3.11.9 No changes shall be made on the reviewed Shop Drawings without the written consent of the Owner.  The Owner's review of Shop Drawings and manufacturer's drawings and specifications is for general arrangement only unless otherwise noted, and does not relieve the Contractor from full responsibility for the proper and correct execution of its Work.  Where errors and omissions are discovered later, they must be made good by the Contractor irrespective of any prior reviews by the Owner.

3.11.10 Except as specifically authorized by the Owner in writing, no portion of the Work requiring a Shop Drawing, Product Data or Sample submission shall be commenced until the submission has been reviewed by the Architect/Engineer and the Owner and the Contractor has taken appropriate corrective action as indicated by the Architect/Engineer's or Owner's review comments.  Any materials ordered or fabricated prior to receiving reviewed Shop Drawings bearing Owner's notation, "Reviewed" or "Reviewed as Noted", shall be at the Contractor's sole risk.  All such portions of the Work shall be in accordance with such reviewed and corrected Shop Drawings, Product Data and Samples.

3.11.11 In no event shall the Architect/Engineer or the Owner be deemed to have approved any Shop Drawing, Product Data or Samples or other Submittals from the Contractor.  Neither the Architect/Engineer's nor the Owner's review of Shop Drawings, Product Data or Samples or other Submittals shall relieve the Contractor of responsibility for a deviation from the requirements of the Contract Documents unless Contractor has specifically informed the Owner in writing of such deviation at the time of submission and the Owner has given written approval to the specific deviation, nor shall the Architect/Engineer's or Owner's review relieve the Contractor from responsibility for errors or omissions in the Shop Drawings, Product Data or Samples.

3.12. USE OF SITE

3.12.1 The Contractor shall confine operations at the Site to areas permitted by applicable laws, ordinances, permits, the Contract Documents and directions of the Owner and shall not unreasonably encumber the Site with any materials or equipment.  The Contractor may utilize only such access routes as may be designated by the Owner from time to time.  
3.12.2 The Contractor shall be responsible to make provisions for the proper receiving, unloading, handling and storage of its materials, equipment and supplies delivered to the Project Site.  Neither the Owner nor the Construction Manager will receive, accept, unload, handle or store any shipments to the Contractor. Improper shipping documents, unverified material orders, insufficient MSDS (Material Safety Data Sheet) information, etc. shall be sufficient cause to bar entry of the material or other items to the Project Site.  The Contractor shall promptly provide all MSDS information requested by the Owner.
3.12.3 If it becomes necessary at any time during construction to move materials, equipment, or barricades which have been temporarily placed, the Contractor furnishing these materials, equipment or barricades shall, when directed by the Owner, move them or cause them to be moved without additional charge to the Owner. 
3.12.4 In the event of an emergency or for the Owner to conduct its operations, the Contractor and its Subcontractors when requested by the Owner shall cease Work at any particular location and transfer their laborers to other locations, and execute such portions of Work as required to enable others to carry on their work without delay.

3.12.5 If the Work will be performed at or adjacent to existing facilities of the Owner, the Contractor shall be required to take special precautions to avoid disruption of the Owner's ongoing business operations at such facilities.  The Contractor shall not interrupt or interfere with access to such facilities and the Owner's normal business at such facilities and shall limit construction operations to methods and procedures which will not adversely and unduly affect the normal business operations at the Owner's facilities.
3.13. COMMUNICATIONS AND PROJECT MEETINGS
3.13.1 All recommendations and communications by the Contractor to the Owner and the Architect/Engineer and the Construction Manager, if any, that will affect the terms and conditions of the Contract Documents or the Project as to costs, time, quality or Project scope, shall be made or confirmed in writing.  The Contractor shall be responsible for ensuring that all communications with the Subcontractors are through the Contractor.  Where, for purposes of clarity, direct communication between the Owner and Subcontractors are necessary, the Contractor shall have a Superintendent present.  All communications between the Contractor and the Architect/Engineer, Owner's Consultants or the Owner's separate contractors shall be through the Owner or the Construction Manager, if any.  The Contractor shall copy the Owner on all written communications from the Contractor to the Construction Manager, if any, and/or the Architect/Engineer.

3.13.2 The Contractor shall schedule and conduct a Preconstruction meeting with the Owner, Architect/Engineer, and Construction Manager, if any.  The Contractor shall at this meeting present to the Owner site plans specific to the Project Site.

3.13.3 The Contractor shall schedule and conduct weekly meetings to be attended by the Owner, the Architect/Engineer, the Construction Manager, if any, the Contractor, the Subcontractors, the Owner's Consultants and/or the Owner's separate contractors if the Owner so elects, to discuss such matters as procedures, progress, problems, scheduling and safety.  The Contractor's Superintendent shall attend all required meetings, and the Subcontractors' Superintendents shall attend meetings required to be attended by the Subcontractors.  Unless the Owner elects to have Project meeting minutes prepared by another contractor or by the Construction Manager or by the Owner, the Contractor shall take, transcribe and distribute detailed and accurate minutes of all conferences and meetings to those in attendance as well as to the Owner.  Minutes prepared by the Contractor shall be submitted to the Owner for its information within five (5) days after the meeting.
3.14. ROYALTIES AND PATENTS; TECHNICAL INFORMATION

3.14.1 The Contractor shall pay all royalties and license fees in connection with items furnished by the Contractor in connection with the Project.  Contractor agrees and grants to Owner a non‑exclusive, royalty‑free license under any patents, domestic as well as foreign, which it may now own, control or hereafter acquire to make, have made, use and sell, including product, process equipment or facilities designed and/or developed under this Contract together with the corresponding right and license to use and have used processes and to make, have made and use equipment for the manufacture of such product or part thereof or the operation of such facilities.  Contractor agrees to grant to Owner a worldwide, nonexclusive, royalty‑free, irrevocable license to repair and have repaired, to reconstruct and have reconstructed the goods ordered under the Contract.  Contractor assigns to Owner all right, title and interest in and to all trademarks and copyrights in any material created for Owner under this Contract.

3.14.2 Upon request by the Owner, the Contractor and its Subcontractors' employees performing Work under the Contract shall sign an intellectual property rights agreement in a form acceptable to the Owner wherein such employee agrees to assign to Owner any inventions and mask works conceived or invented relating to the Work.

3.14.3 Contractor shall furnish Owner technical information, including drawings, specification, and manuals together with the right to use such information without restrictions of any kind in conjunction with the maintenance and repair of the goods covered by this Contract. 
3.15. AS‑BUILT DRAWINGS

The Contractor shall keep a current set of Drawings continuously marked‑up and documented to reflect "as‑built" conditions.  Additionally, the Contractor shall transfer all changes in the location of all Work including utilities, mechanical or electrical systems and components onto a set of reproducible drawings and any electronic set of Drawings supplied by the Architect/Engineer.  The Contractor shall be responsible for extra costs in connection with all work performed by the Owner or others in reliance on the as‑built drawings where such as‑built drawings do not accurately reflect as‑built conditions.  Upon completion of the Work, and prior to final payment by the Owner, the Contractor shall furnish to the Owner marked up Drawings showing locations and elevations of all Work and recording any variations from working drawings, engineering drawings or Shop Drawings.  In addition, the Contractor shall submit in AutoCAD Version 2.0 (or newer version) to the Owner final Shop Drawings, as used for construction, marked as such for the Owner's records.
3.16. INDEMNIFICATION

3.16.1 The Contractor shall defend, with counsel reasonably acceptable to the Owner, hold harmless and indemnify Owner, and its successors and customers against all claims, demands, losses, suits, damages, liability and expenses (including reasonable attorney fees) arising out of any suit, claim or action for actual or alleged direct or contributory infringement of, or inducement to infringe, any United States or foreign patent, trademark, copyright or mask work right by reason of the manufacture, use or sale of the goods or services ordered, including infringement arising out of compliance with specifications furnished by Owner, or for actual or alleged misuse or misappropriation of a trade secret resulting directly or indirectly from Contractor's actions.  Contractor agrees to waive any claim against Owner, under the Uniform Commercial Code or otherwise, including any hold harmless or similar claim, in any way related to a claim asserted against Contractor or Owner for patent, trademark, copyright or mask work right infringement or the like, including claims arising out of compliance with Specifications furnished by Owner.

3.16.2 To the fullest extent permitted by law, the Contractor shall indemnify, defend with counsel reasonably acceptable to Owner, and hold the Owner and its officers, shareholders, agents, employees, successors and assigns, the Architect/Engineer, if any, the Construction Manager, if any, and other representatives of the Owner (the "Indemnitees") harmless from all claims, loss, costs and expenses (including attorney fees) whether arising before or after completion of the Work, caused by or resulting from the performance of the Work by the Contractor, its Subcontractors, their agents and employees, their presence on the Site or the breach of this Contract whether or not caused by the active or passive negligence or other fault of the Indemnitees, excepting only such claims, costs, expenses or liabilities caused by the sole negligence or willful misconduct of the Indemnitees.

3.16.3 In any and all claims against the Owner or any of its officers, shareholders, agents, employees, successors or assigns by any employee of the Contractor, any Subcontractor, anyone directly or indirectly employed by any of them or anyone for whose acts any of them may be liable, the indemnification obligation under Section 3.16.2 shall not be limited in any way by any limitation on the amount or type of damages, compensation or benefits payable by or for the Contractor or any Subcontractor under workers' or workmen's compensation acts, disability benefit acts or other employee benefit acts.

3.16.4 The Contractor shall indemnify, defend with counsel reasonably acceptable to Owner, and hold harmless the Owner from all claims, liens and suits for nonpayment by Subcontractors, and shall indemnify, defend and hold the Owner harmless from any construction or mechanic's lien, builders trust fund or similar claims, liens and suits filed by Subcontractors.
3.17. DESIGN‑BUILD WORK

3.17.1 If the Contract Documents require a portion of the Work to be performed on a design/build basis, or if any changed Work is required to be performed on a design/build basis, the provisions in this Section 3.17 shall apply.  The Contractor shall be responsible for the engineering, design, furnishing and installation of any such design‑build Work for the Project.  
3.17.2 The Contractor shall prepare and submit to the Architect/Engineer for approval (with a copy to the Owner), complete working drawings for the installation of the design‑build Work.  The Contractor shall revise the working drawings for the design‑build Work as may be required by the Architect/Engineer.  The design of the design‑build Work, the working drawings submitted by the Contractor with respect to the design‑build Work, and the installation of the design‑build Work shall comply with the requirements of the Contract Documents, including, all performance criteria and design requirements; and all legal and contractual requirements and conditions of any approvals, certifications or permits required for the Project in existence as of the date of issuance of the building permit for the Project.
3.17.3 The design of the design‑build Work shall meet the standards of professional skill and care practiced by nationally‑recognized architects and engineers practicing on projects of comparable size and complexity.  The design services required for any design‑build Work shall be performed by a person or entity lawfully licensed to practice architecture or professional engineering in the state in which the Project is located and all design documents shall be properly sealed as required by law or otherwise required by the Contract Documents.

3.17.4 Drawings and specifications prepared by the Contractor (or its Design/Build Subcontractor(s)) as the work product under this Contract shall become the property of the Owner free of any retention rights of the Contractor or its Design/Build Subcontractor(s).

3.17.5 The design and installation of the design‑build Work shall properly interface with the design and construction of the entire Project and the Drawings and Specifications prepared by the Architect/Engineer and the Owner's Consultants.  The Contractor shall be responsible for the coordination of the design‑build Work with the design work of the Architect/Engineer and the Owner's Consultants.

3.17.6 Neither the review nor other action by the Architect/Engineer, the Owner's Consultants, the Owner, or the Construction Manager with respect to the working drawings or other documents prepared by the Contractor (or any Design/Build Subcontractor(s)) hereunder shall relieve the Contractor of its responsibility for the proper design, furnishing and installation of the design‑build Work under this Contract.
3.18. CUTTING AND PATCHING OF WORK

3.18.1 The Contractor shall be responsible for all cutting, fitting or patching that may be required to complete the Work or to make its several parts fit together properly and for all cutting, fitting, or patching required in connection with work done by the Owner or the Owner's separate contractors.  All cutting, fitting and patching shall be performed in strict compliance with the requirements of the Contract Documents.  The Contractor shall make all necessary adjustments to its Work as required to receive or be received by the work of others.  The Owner shall not be responsible for any costs arising out of cutting, fitting and patching the work of the various Subcontractors and no claims on account thereof will be considered.

3.18.2 The Contractor shall not, and shall not permit any Subcontractor to, damage or endanger any portion of the Work or the work of the Owner or any separate contractors by cutting, patching or otherwise altering any work, or by excavation.  The Contractor shall not cut or otherwise alter the work of the Owner or any separate contractor except with the written consent of the Owner and of such separate contractor.  The Contractor shall not unreasonably withhold from the Owner or any separate contractor its consent to cutting or otherwise altering the Work.
3.19. TESTS AND INSPECTIONS

3.19.1 Except for tests regarding Hazardous Materials under Section 11.3, the Contractor shall furnish all labor, materials and equipment required to make all performance and other tests of its Work, as required by applicable codes, laws, regulations and the Specifications.  All tests shall be performed in the presence of the Owner unless attendance at the test has been waived by the Owner in writing.  If the Contract Documents or laws, ordinances, rules, regulations or orders of any public authority having jurisdiction require any portion of the Work to be inspected, tested or approved, the Contractor shall give the Architect/Engineer and the Owner timely notice of its readiness and the date arranged so they may observe such inspection, testing or approval.  The Contractor shall bear all costs of such inspections, tests or approvals.  All Work required to be tested which is to be buried underground or otherwise concealed shall be tested before being covered, and the test conditions shall be maintained for a sufficient length of time to permit adequate inspection.  Contractor shall furnish the Owner with test results and data upon completion of the testing.  Should there be a requirement by any laws, ordinances, rules, regulations or orders of any public authority having jurisdiction for special inspections by persons other than the Architect/Engineer or agents of such public authority, the Contractor shall employ the services of a qualified special inspector who will provide selective or continuous inspection of the construction and work requiring his employment.

3.19.2 If the Architect/Engineer or the Owner determines that any Work requires special inspection, testing, or approval which Section 3.19.1 does not include, the Owner will instruct the Contractor to order such special inspection, testing or approval, and the Contractor shall give notice as provided in Section 3.19.1.  The Contractor, if so directed in writing by the Owner, must engage an approved testing laboratory to perform such tests.  The Contractor shall provide all labor, material and equipment necessary to perform the tests or assist the testing laboratory.  If such special inspection or testing reveals a failure of the Work to comply with (i) the requirements of the Contract Documents; or (ii) laws, ordinances, codes, regulations or orders of any public authority having jurisdiction, the Contractor shall bear all costs of such special inspection or testing, including compensation that may be required to be paid by the Owner for the Architect/Engineer's and/or Construction Manager's additional services made necessary by such failure; otherwise the Owner shall bear such costs for special testing or inspection, and an appropriate Contract Change Order shall be issued.  The Contractor shall be responsible for all testing necessary to maintain quality control.

3.19.3 Required certificates of inspection, testing or approval shall be secured by the Contractor, cataloged, indexed, bound (in removable form) and promptly delivered by it to the Architect/Engineer and the Owner.
3.20. CLEANING

3.20.1 The Contractor shall be fully responsible for keeping the Project Site, buildings and adjoining premises free at all times from accumulations of all waste material, rubbish, debris, broken concrete, etc., caused by the Contractor's employees and its Subcontractors' employees and the work of each.  The Contractor shall take all precautions to avoid depositing earth, debris or mud on the Owner's existing roads, adjacent public roads, parking areas and etc.  The Contractor shall be responsible for removal of earth, debris or mud, etc., at no additional cost to the Owner.  Unless provided otherwise in the Contract Documents, no facilities or equipment of the Owner may be used for trash accumulation or the hauling away from the premises without the Owner's prior written approval.  All combustible waste materials shall be removed from all buildings at the close of every work day.  All other rubbish and debris shall be removed from the premises at least once every week.

3.20.2 Should the Contractor fail to initiate substantial progress toward clean up of the premises within twenty four (24) hours following receipt of written notice, the Owner may elect to provide the necessary labor, materials or equipment to fulfill the necessary cleaning related requirements and deduct the cost from any monies then due or thereafter due the Contractor and its Subcontractors.  

3.20.3 As Work is completed in an area, the Contractor shall remove all tools, scaffolding and surplus materials and leave the area broom clean.  In addition, at the completion of the Work, it shall remove all its waste materials and rubbish from and about the Project Site, as well as all tools, construction equipment, machinery, surplus materials and temporary installations and facilities.  Immediately before turning the building over to the Owner, the Contractor shall have all finished surfaces and installed glass washed clean.
ARTICLE 4:   SUBCONTRACTORS

4.1. GENERAL

4.1.1 The Contractor shall be as fully responsible to the Owner for the acts and omissions of its Subcontractors, their agents and persons directly or indirectly employed by them, and other persons performing any of the Work as it is for the acts and omissions of persons directly employed by the Contractor.

4.1.2 Nothing contained in this Contract shall create any contractual relation between the Owner or the Architect/Engineer or the Construction Manager, if any, and any Subcontractor or Sub‑Subcontractor but the Owner shall be entitled to the performance of the obligations of Subcontractors and Sub‑Subcontractors intended for its benefit, and to the enforcement thereof, as a third party beneficiary.

4.2. AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK

4.2.1 Promptly after award of the Contract, the Contractor shall submit to the Owner written requests for approval of all Subcontractors and materials proposed for use in connection with the Project.  Approval requests shall indicate the involved trade section of the Specifications and include all technical data and brochures required by the Owner.
4.2.2 The Owner will reply to the Contractor in writing stating whether or not the Owner has an objection to any such proposed person or entity.  Failure of the Owner to reply within the time designated in the Contract Documents, or within a reasonable time if no time period is designated, shall constitute notice to the Contractor that the Owner has no objection to the proposed person or entity.  If the Owner objects to a person or entity proposed by the Contractor, the Contractor shall submit a substitute to whom the Owner has no objection.  Owner's refusal to approve a Subcontractor shall not be grounds for an increase in the Contract Sum.  The Contractor shall make no substitution for any Subcontractor, person or entity previously selected without the written approval of the Owner.

4.2.3 The Contractor shall give the Owner at least forty‑eight (48) hours prior written notice of any termination by the Contractor of a Subcontractor.
4.3. SUBCONTRACTUAL RELATIONS

4.3.1 By an appropriate written agreement, the Contractor shall require each Subcontractor, to the extent of the Work to be performed by the Subcontractor, to be bound to the Contractor by the terms of the Contract Documents, and to assume toward the Contractor all the obligations and responsibilities which the Contractor, by this Contract, assumes toward the Owner.  Where appropriate, the Contractor shall require each Subcontractor to enter into similar agreements with Sub‑Subcontractors.  The Contractor shall make available to each proposed Subcontractor, prior to the execution of the Subcontract, copies of the Contract Documents to which the Subcontractor will be bound by this Section 4.3, and identify to the Subcontractor any terms and conditions of the proposed Subcontract which may be at variance with the Contract Documents.  
4.3.2 The Contractor shall cause all Subcontractors to agree to indemnify the Owner and other Indemnitees and hold them harmless from all claims that may arise from Subcontractors' operations to the same extent as the Contractor has indemnified the Owner and other Indemnitees pursuant to Section 3.16.

4.3.3 The Contractor hereby assigns to the Owner, as security for the Contractor's performance hereunder, all subcontracts, purchase orders and all other contracts and agreements entered into in connection with the Project, and appoints the Owner its attorney to enforce said contracts according to their terms.  Such assignment shall be operative only upon notice by Owner in the event of default by, or termination of, the Contractor under this Contract.  All Subcontracts shall provide that the Subcontractor consents to the assignment of the Subcontract to the Owner pursuant to this Subparagraph 4.3.3 and agrees, in the event such assignment becomes effective, to recognize the Owner as the successor to the Contractor and to complete the Work under the subcontract terms of their respective contract.
ARTICLE 5:   WORK BY OWNER OR BY SEPARATE CONTRACTORS

5.1.
The Owner reserves the right to (i) perform work related to the Project with its own forces; and (ii) to award separate contracts in connection with other portions of the Project or other work on the Site under these or similar Construction General Conditions. The Owner reserves the right to award other contracts for other work on the premises, even if of similar nature, character or trade.  The Contractor will provide for the coordination of the work of the Owner's forces and of each separate contractor with the Work of the Contractor, who shall cooperate therewith.

5.2.
The Contractor shall afford the Owner and the Owner's separate contractors, reasonable opportunity for the introduction and storage of their materials and equipment and the execution of their work related to the Project, and shall properly connect and coordinate its Work with theirs as required by the Contract Documents.

5.3.
If any part of the Contractor's Work depends for proper execution or results upon the work of the Owner or any separate contractor, the Contractor shall, prior to proceeding with such Work, inspect and promptly report to the Construction Manager, if any, and Architect/Engineer and the Owner any apparent discrepancies or defects in such other work that render it unsuitable for such proper execution and results.  Failure of the Contractor so to inspect and report shall constitute an acceptance of the Owner's or the separate contractors' work as fit and proper to receive its Work, except as to defects which may develop or become apparent in the Owner's or separate contractor's work after the execution of the Contractor's Work.

5.4.
Should the Contractor cause damage to the work or property of the Owner, or to other work on the Site, the Contractor shall promptly remedy such damage.

5.5.
Should the Contractor cause damage to the work or property of any separate contractor, the Contractor shall upon due notice promptly settle with such other contractor by agreement, if such separate contractor will so settle on reasonable terms.  If such separate contractor sues or initiates any legal proceedings against the Owner on account of any damage alleged to have been caused by the Contractor, the Owner shall notify the Contractor who shall defend such proceedings at the Contractor's expense, and if any judgment or award against the Owner arises there from, the Contractor shall pay or satisfy it and shall reimburse the Owner for all attorneys' fees and court or arbitration costs which the Owner has incurred.

ARTICLE 6:   MISCELLANEOUS PROVISIONS

6.1. GOVERNING LAW

6.1.1 Any disputes between the parties to this Contract shall be governed by the law where the Project is located.

6.1.2 Owner and Contractor agree that any resort to litigation in connection with the Contract will only be to courts of applicable jurisdiction where the Project is located.

6.2. SUCCESSORS AND ASSIGNS

The Owner has relied upon the creditworthiness, experience, reputation and professional ability of the Contractor; accordingly, the Contractor shall not assign, subcontract or transfer any interest in this Contract without the prior written consent of the Owner.  The Owner reserves the right to assign both the benefits and/or obligations of the Owner under this Contract, in whole or in part, absolutely or as security, at any time.  Upon such assignment (except in the case of an assignment as security), Owner shall have no further responsibility for the obligations so assigned hereunder, provided such party assumes such obligations.  
6.3. WRITTEN NOTICE

Written notice shall be deemed to have been duly served if delivered in person or sent by regular mail or facsimile transmission to the Owner or Contractor at the addresses indicated respectively in the Owner‑Contractor Agreement, if any, or the Purchase Order.  Notices shall also be deemed to have been duly served if delivered personally in writing to the Contractor's Superintendent or other on‑site representative.  Either party may change its address or designee for purposes of this Section by a written notice complying with the provisions of this Section.  Written notices served to the Owner by the Contractor under this Contract must include the following information:  Owner's Purchase Order Number, Project name and location, Owner's Representative and name of Contractor.

6.4. RIGHTS AND REMEDIES

6.4.1 Unless otherwise agreed in writing, the Contractor shall carry on the Work and maintain its progress during any good faith dispute.  The Owner shall continue to make payments to the Contractor over which there is no dispute in accordance with the Contract Documents.

6.4.2 If the Contractor believes that the Contractor is entitled to assert a claim against the Owner under this Contract, the Contractor shall give prompt notice of such claim in accordance with the requirements of this Contract, and such notice shall both give details of the claim and identify the Section(s) of these Construction General Conditions which the Contractor contends permits such claim.  No claim (other than claims for bodily harm, death or based on gross negligence) shall be permitted unless expressly allowed under these Construction General Conditions, and the Owner shall have no obligation to review any claim of the Contractor if the Section of these Construction General Conditions permitting such claim is not timely asserted or properly identified as required by the Contract Documents.

6.4.3 Anything to the contrary stated in or implied by the Contract Documents or otherwise permitted under law notwithstanding, the Owner shall not be liable for and the Contractor waives any claims for loss of anticipated profit; lost business opportunities; unabsorbed overhead; interest on late payments or claims; costs to prepare bids; loss of use of equipment, manpower, or facilities; labor inefficiencies; unamortized depreciation of costs, general and administrative burden charges, and other consequential damages.  

6.4.4 Anything to the contrary stated in or implied by the Contract Documents or otherwise permitted under law notwithstanding, the Contractor shall not be liable for and shall not be required to make payments to Owner for loss of anticipated profits; unabsorbed overhead resulting from loss of use of production facilities; interest on claims; lost business opportunities; and unamortized depreciation costs resulting from loss of use of production facilities except to the extent covered by any applicable insurance.  Notwithstanding the foregoing, the Owner shall be entitled to costs recoverable under the Contract Documents and other damages resulting from breach of this Contract by Contractor, including additional costs for contract administration and management; fees and expenses paid to design professionals and consultants; expense for scrap vehicles; labor, administrative and management costs to make up lost production; downtime expenses; increased expenses of operation; and other costs resulting from any such breach.

6.4.5 The duties and obligations imposed by the Contract Documents and the rights and remedies available thereunder shall be in addition to and not a limitation of any duties, obligations, rights and remedies otherwise imposed or available by law except as expressly stated to the contrary in these Construction General Conditions or the other Contract Documents.

6.4.6 No failure by the Owner to insist upon strict performance of any covenant, agreement, term or condition of the Contract or to exercise any right, term or remedy consequent upon a breach thereof, shall constitute a waiver of any such breach or of such covenant, agreement, term or condition.  No waiver of any breach shall affect or alter the Contract, but each and every covenant, agreement, term and condition of the Contract shall continue in full force and effect with respect to any other then‑existing or subsequent breach thereof.

6.5. PERFORMANCE BOND AND LABOR AND MATERIAL PAYMENT BONDS

6.5.1 The Owner reserves the right to require that the Contractor provide Payment and Performance Bonds, in a form acceptable to the Owner, issued by a licensed commercial surety, each in the amount of up to one hundred (100%) percent of the Contract Sum.

6.5.2 All Payment and Performance Bonds issued for any Subcontractor, Sub‑Subcontractor or Supplier, shall be multiple obligee bonds naming the Contractor and the Owner and their respective successors and assigns.  

6.5.3 The Bid Documents or the Contract Documents will indicate whether the premium amount for the Contractor's Performance and Payment Bonds is included in the Contract Sum.  All payments and reimbursements for bond premiums shall not exceed the lesser of (i) the amount quoted or included in the Contract/ subcontract; and (ii) the actual invoiced premium, and appropriate documentation therefore shall be produced on request of the Owner.

6.6. INDEPENDENT CONTRACTOR

The Contractor is an independent contractor and nothing set forth in the Contract Documents shall be construed to mean the Contractor is an employee or agent of the Owner.

6.7. SEVERABILITY

If any provision of this Contract or the application thereof to any person or circumstance shall, to any extent, be invalid or unenforceable, the remainder of the Contract, or the application of such provisions to persons or circumstances other than those as to which it is invalid or unenforceable shall not be affected thereby, and each provision of this Contract shall be valid and enforceable to the fullest extent permitted by law.

6.8. SET‑OFF

In addition to any right of setoff or recoupment provided by law, all amounts due Contractor shall be considered net of indebtedness of Contractor and its affiliates and subsidiaries to Owner and Owner's affiliates and subsidiaries, and Owner shall have the right to set off against or to recoup from any amounts due to Contractor (and Contractor's affiliates and subsidiaries) from Owner (or its affiliates or subsidiaries).

6.9. CONFLICT OF INTEREST

The Contractor hereby represents and warrants that it does not now and will not during its performance of the Work have any direct or indirect proprietary, or other interest in any patent, system, method, plan or design of construction or in any building procedures, which if used, would involve the payment of royalties, fees, or commissions that will be recommended by Contractor or specified by Contractor in the Drawings and Specifications or other documents for the Project, nor in any manufacture or fabrication of any materials to be recommended or specified for use in the Project.

6.10. CONFIDENTIAL INFORMATION

6.10.1 In order that the Contractor may effectively fulfill its covenants and obligations under the Contract, it may be necessary or desirable for the Owner to disclose or cause disclosure of confidential and proprietary information to the Contractor.  Since it is difficult to separate confidential and proprietary information from that which is not, the Contractor shall instruct its employees, Subcontractors, and consultants to regard all information gained by each such person, as a result of work performed or services rendered hereunder, as information which is confidential and proprietary to the Owner.  Such information must not be disclosed to third parties without the prior written consent of the Owner, except communications reasonably required for the performance of the Work under the Contract Documents.  The Contractor shall not disclose any information relating to the Project or the Owner's or its affiliate's intentions with respect thereto to any person or entity, including, any governmental agency or any news media, except as may be required pursuant to applicable laws and regulations.  The Contractor shall notify the Owner of any such request for information received by the Contractor.

6.10.2 Except project photographs, if any, required by the Contract Documents, no photographs, Project‑related advertisements or other publicity regarding the Project, the Project Site, or the Owner's premises or facilities shall be permitted without the prior express written consent of the Owner.  Contractor shall not, without first obtaining the written consent of the Owner, in any manner advertise or publish the fact that Contractor has contracted to construct the Project, or use any trademarks or trade names of Owner in Contractor's advertising or promotional materials.

6.11. NON-DISCRIMINATION

6.11.1 All provisions of 41 CFR 60-1.4, as amended, pertaining to Equal Opportunity, are hereby incorporated by reference.  The Contractor and its Subcontractors certify that E.E.O.-1, Standard Form 100 promulgated jointly by the Office of Federal Contract Compliance and the Equal Employment Opportunity Commission has been and is being filed in accordance with the requirements set forth in Title 41, Part 60-1 effective July 1, 1968, as amended.
6.11.2 The Contractor or Subcontractor certifies that facilities are provided for employees in such a manner that segregation on the basis of race, color religion, or national origin cannot result; that such segregated use will not be required by written or oral policies, nor will the Contractor tolerate such use by employee custom. The Contractor and Subcontractor will insure that its employees are not assigned to perform their services at any location under its control, where the facilities are segregated. The term “facilities” as used herein includes waiting rooms, work areas, restaurants, and other eating areas, time clocks, restrooms, washrooms, locker rooms, and other storage or dressing area, parking lots, drinking fountains, recreation or entertainment area, transportation and housing facilities providing for employees.
6.11.3 The Contractor or Subcontractor certifies that it has developed and presently has in full force and effect a written affirmative action compliance program in accordance with the requirements set forth in Title 41, Part 60-1- Obligations of Contractors and Subcontractor, Section 60-1.40, of the Code of Federal Regulations, effective July 1, 1968, as amended.
6.11.4 All provisions of 41 CRF 60-250, as amended, pertaining to Affirmative Action for Disabled Veterans and for Veterans of the Vietnam Era are hereby incorporated by reference where this contract is for $10,000 or more.  All provisions of 41 CRF 60-741, as amended, pertaining to Affirmative Action for Handicapped Workers are hereby incorporated by reference where this contract is for $2,500 or more.
ARTICLE 7:   TIME

7.1. SCHEDULE

7.1.1 The planning, scheduling, management and execution of the Work is the sole responsibility of the Contractor.  The Contractor shall prepare, for approval of the Owner, a logic‑based Schedule meeting the requirements of the Contract Documents.  The Schedule shall at a minimum include all construction Activities such as permitting, detailing, submittal review and approval, shop fabrication, mobilization, Activities of the Owner and the Owner's separate Contractors and the Architect/Engineer, and any other Activities requested by the Owner.  Unless the Owner directs otherwise in writing, the Schedule shall be a computerized critical path method schedule using a scheduling program acceptable to the Owner.  The Schedule shall be used to plan, organize, direct, manage, control and administer the Work and to provide a basis for determining job progress.  The completion date and other Milestone Dates set forth in the Owner‑Contractor Agreement (or other Contract Documents if an Owner‑Contract Agreement has not been issued) shall govern and the Schedule shall be prepared so as to meet these dates.  The Contractor shall submit to the Owner for its approval a Schedule, satisfying the requirements of the Contract Documents and consistent with the overall schedule developed by the Owner for the Project, within fourteen (14) days after the date of the Contract unless provided otherwise in the Contract Documents.

7.1.2 Upon submission of the Schedule by the Contractor, the Contractor shall schedule a meeting with the Owner (and the Construction Manager, if any, Architect/Engineer, the Owner's Consultants and any separate contractors, if designated by the Owner) to discuss the Schedule and resolve any conflicts with respect thereto.  The Schedule, when approved by the Owner, shall be binding on the Contractor.  The Owner's review and/or approval of the Schedule shall not relieve the Contractor from responsibility for deviations from the Contract Documents unless the Contractor has, in writing, called the Owner's attention to such deviations at the time of submission of the Schedule and the Owner has given written concurrence to the specific deviations.  All Work shall be done in accordance with the Schedule approved by the Owner, and the Contractor and its Subcontractors shall fully cooperate with the Owner in effectively utilizing the Schedule.

7.1.3 The Contractor shall provide with the first payment period, and monthly thereafter, a monthly status report in a form acceptable to the Owner with at a minimum data as of the last day of pay period, which report shall include an updated copy of the currently accepted Schedule as well as a narrative describing the construction progress, problem areas, current and anticipated delays, changes in the construction sequence, pending items and status thereof, and contract completion date status.  In addition, the Contractor shall on a weekly basis submit a three week look ahead schedule in a form acceptable to the Owner showing all scheduled Activities and durations for the upcoming three weeks plus one week of history of Activities during the previous week to be distributed at the weekly progress meetings.
7.1.4 Any requests for revision to the Project Baseline Schedule by the Contractor shall be submitted using a DCR, which shall be subject to approval by the Owner.  The revision shall incorporate all previous changes to reflect current as built conditions.
7.2. PROGRESS AND COMPLETION

7.2.1 The Contractor shall begin the Work on the Date of Commencement of the Work.  The Contractor shall carry the Work forward expeditiously with adequate forces, and shall at all times substantially adhere to the agreed Schedule to achieve the Milestone Dates, Substantial Completion and shall achieve Final Completion within the Contract Time.  Time is of the essence.  
7.2.2 The Contractor shall continuously maintain an updated Schedule showing the actual status of the Project.  The updated Schedule shall be related to the Baseline Schedule to identify variances (activity descriptions shall not be redefined on such updated Schedule).  The Contractor shall furnish the current Schedule data file as may be requested by the Owner for the Owner's review.  The Contractor shall be responsible to maintain daily records to document progress and enable the Contractor to accurately update the Schedule.

7.2.3 If the Schedule shall, at any time, indicate a Schedule completion date earlier than the Contract completion date then the Scheduled completion date shall be presumed to be the Contractor's most realistic completion date at that time but shall not alter the Contract completion date.  
7.2.4 In the event the Contractor becomes aware of any conditions which are likely to cause or are actually causing delays, the Contractor shall notify the Owner in writing of the effect, if any, of such conditions within any specific time limits set forth in this Contract (and if no specific time limits are set forth, within seven (7) days) and shall state in what respects, if any, the Schedule should be revised with the reasons therefore.

7.2.5 If the Contractor shall fail to adhere to the Schedule, as revised pursuant to this Contract, it must promptly work additional time over regular hours, work additional shifts, including Saturdays, Sundays and holidays; supply additional workmen; revise its construction procedures; or take such other steps as may be required to bring Work on schedule, without additional cost or expense to the Owner.  Claims for inefficiency due to the use of overtime or other measures and recourses will not be accepted by the Owner.  All such overtime and weekend work shall be scheduled with the Owner in advance and shall be subject to the Owner's regular schedule for availability of work areas and hours at the Owner's premises.
7.3. DELAYS BY OWNER

7.3.1 The Owner may order the Contractor in writing to suspend, delay or interrupt all or any part of the Work on the Project for such period of time as it may determine to be appropriate for the convenience of the Owner.

7.3.2 Upon receipt of written notice from the Owner to suspend, delay or interrupt the Work, and within the time stated in such notice, the Contractor shall suspend shipment and delivery of material and stop any part or all of the Work for the periods of time designated by the Owner in the notice.  The Contractor shall immediately confer with the Owner with regard to such suspension, delay or interruption.  The Owner may require the Contractor to promptly resume all or any part of the Work by further written notice.

7.3.3 Claims of the Contractor for costs and damages resulting from the Owner's suspension, delay or interruption of the Work shall be determined in accordance with Section 7.4.2.

7.3.4 If the performance of all or any part of the Work on the Project is suspended by the Owner or otherwise is delayed or interrupted by an act of the Owner or an agent of the Owner in the administration of the Project and provided such act causes delays in the critical path activity, then the Schedule shall be adjusted, subject  to this Section 7.3. hereof, as necessary to compensate for such delay.  The Owner shall issue a Field Order or Purchase Order Alteration to adjust the Contract Sum to cover any increase in cost of performance of this Contract to the Contractor caused by such suspension, delay or interruption, not to exceed the Contractor which shall, in all cases, exclude lost profits and consequential damages.  These costs shall be subject to audit by the Owner.
7.3.5 Within four (4) days after the occurrence of a delay caused by the Owner, the Contractor shall notify the Owner in writing, using a DCR form, setting forth in detail the claimed delay, a description of the portions of the Work affected, and additional relevant details.  Failure to submit the notice of delay required herein shall be a waiver of claim by the Contractor.  In the case of a continuing cause of delay, only one notice is necessary.

7.3.6 Any claims for extension of time pursuant to Section 7.3.5 hereof shall be made in writing to the Owner, using a DCR form, no more than seven (7) days after the conclusion of the delay.  If the Contractor believes the Contractor is entitled to an adjustment to the Contract Sum under Section 7.3.4, the Contractor shall submit a detailed description of its claim, including substantiation of all amounts claimed, within fourteen (14) days after conclusion of the delay.  The Contractor shall furnish such documentation as may be requested by the Owner, including cost records and Schedule analysis, to substantiate its claim.  Failure to submit a claim for extension of the Contract Time and/or adjustments to the Contract Sum within the time limits set forth in this Section shall be a waiver of such claim by the Contractor.

7.3.7 No adjustments shall be made under this Section 7.3 for any suspension, delay or interruption (i) to the extent that performance would have been so suspended, delayed or interrupted by any other cause, including the fault or negligence of the Contractor or (ii) for which an equitable adjustment is provided or excluded under any other provision of this Contract.  
7.4. FORCE MAJEURE DELAYS

7.4.1 If the Contractor shall be delayed by (i) the combined action of workmen (either those employed on the Work or in any industry essential to the conduct of the Work) in no way caused by or resulting from default or collusion on the part of the Contractor (ii) strikes, lockouts, embargoes, fire, unavoidable casualties, national emergency, unusually severe and adverse weather conditions not reasonably anticipatable, or (iii) any other causes which the Contractor could not reasonably control or circumvent, and if such delay affects the critical path activity, then the  Schedule shall be adjusted, as necessary to compensate for such delay (but the total extension of all critical path activities may not exceed the length of the delay).  Extension of time shall be the Contractor's sole remedy for any delay unless the same shall have been caused by the Owner (including the Owner's agents) as provided by Section 7.3 hereof.

7.4.2 Within four (4) days after the occurrence of a force majeure related delay, the Contractor shall notify the Owner in writing, using a DCR form, setting forth the cause of the delay, a description of the portions of the Work affected, and additional relevant details.  Failure to submit the notice of delay required herein shall be a waiver of claim by the Contractor.  In the case of a continuing cause of delay only one notice is necessary.

7.4.3 All claims for extension of time pursuant to Section 7.4.1 hereof shall be made in writing to the Owner, using a DCR form, no more than seven (7) days after the conclusion of the delay.  The Contractor shall furnish such documentation to substantiate its claim as may be requested by the Owner, including Schedule analysis.  Failure to submit a claim for extension of the Contract Time within the time limit set forth in this Section shall be a waiver of such claim by the Contractor.

7.4.4 No adjustments shall be made under this Section  for any suspension, delay or interruption (i) to the extent that performance would have been so suspended, delayed or interrupted by any other cause, including the fault or negligence of the Contractor or (ii) for which an equitable adjustment is provided or excluded under any other provision of this Contract.  
7.5. ACCELERATION OF PERFORMANCE

If the Owner shall desire the Work of the Contractor hereunder to be performed with greater speed than is herein contracted for, the Owner shall issue a Field Order, Purchase Order Alteration or Contract Change Order to the Contractor in accordance with Article 13 directing the Contractor to accelerate the Work.  The adjustment to the Contract Sum for such acceleration shall be determined in accordance with Section 13.4.  This provision shall not apply to acceleration of performance caused by the Contractor's default, the cost of which shall be borne solely by the Contractor.

7.6. SUBSTANTIAL COMPLETION

7.6.1 When the Contractor considers that the Work, or a designated portion thereof which is acceptable to the Owner, is Substantially Complete, the Contractor shall prepare for submission to the Owner a list of items (the "Punchlist") to be completed or corrected.  At the election of the Owner, the Owner shall prepare the Punchlist for the Project.  The Punchlist shall be submitted to the Owner for review and approval, and the Contractor shall revise the Punchlist as directed by the Owner.  The failure to include any items on the Punchlist does not alter the responsibility of the Contractor to complete all Work in accordance with the Contract Documents.

7.6.2 The Contractor shall complete all Punchlist work within thirty (30) days after the Owner's approval of the Punchlist, unless the Owner agrees in writing to a different time for completion when the Punchlist is approved by the Owner.  In the event that any Punchlist work is not complete within such time, the Owner, after notice to the Contractor and a reasonable opportunity for the Contractor to complete such work, shall have the absolute right to complete the same by whatever means it deems most efficient and to off‑set the costs thereof against the amount otherwise due to the Contractor.

7.7. FINAL COMPLETION, FINAL ACCEPTANCE

7.7.1 The Contractor shall satisfy the following requirements as a condition of Final Completion of the Work:  (i) a final, unconditional Certificate of Occupancy or other governmental authorization to use the Project has been issued (unless the same cannot be issued because of work and/or conditions beyond the scope of this Contract); (ii) Contractor has completed all items on the Punchlist to the satisfaction of Owner, including providing Owner with the results of any and all tests that may be required; (iii) Contractor has marked all utilities and tagged all electrical switches and valves to designate the purpose of such electrical switches and valves and, to the extent applicable, marked the base of structures where parking lot lighting and other utility leads enter the structure; (iv) Contractor has delivered to Owner all maintenance and operating manuals from the manufacturers of the equipment used in the Project; marked sets of working drawings, and Drawings and Specifications reflecting "as built" conditions; reproducible mylar or electronic drawings (to be supplied by the Architect/Engineer) upon which the Contractor shall have transferred all changes in the location of any concealed utilities, mechanical or electrical systems and components; any special guarantees or warranties required by the Contract Documents unless waived by the Owner; an assignment and/or transfer of all guarantees and warranties from Subcontractors; a list of the names, addresses and phone numbers of all Subcontractors providing guarantees or warranties; and final Submittals required by the Contract Documents; (v) the Contractor has completed all start up, testing and check out procedures required under the Contract Documents to the satisfaction of the Owner; and (vi) the Contractor has complied with all close out requirements of the Contract Documents.
7.7.2 When the Contractor considers that Final Completion of the Work has been achieved, the Contractor shall notify the Owner in writing.  Upon receipt of written notice from the Contractor that the Work is ready for final inspection and Final Acceptance, the Owner will make such inspection in the presence of the Contractor at a date mutually agreed upon.

7.7.3 If the Owner finds the Work to be in accordance with the Contract Documents, all items on the Punchlist completed to the Owner's satisfaction and the Work under the Contract fully performed (including the submission of all required documentation), the Owner will notify the Contractor that the Work is acceptable by the Owner.  Defects that do not impair operations, use, or safety and that are otherwise only non‑material, shall not prevent acceptance unless the Owner had already requested the repair or removal of such defect upon an earlier inspection conducted in preparation for acceptance.  The Contractor is liable for any additional costs associated with repeated inspections that are not the fault of the Owner.

7.7.4 The Contractor shall perform all start up requirements in the Contract Documents.  With the Owner's maintenance personnel, the Contractor shall direct the checkout of utilities, operations of systems and equipment for readiness and assist Subcontractors in their startup and testing procedures in accordance with the Specifications and manufacturers' requirements.  The Contractor will assist the Owner in the start up of the installed equipment and systems as the facilities are completed and occupancy occurs.
ARTICLE 8:   CONTRACT SUM AND PAYMENTS

8.1. CONTRACT SUM

The Contract Sum is stated in the Owner‑Contractor Agreement (or the Purchase Order if an Owner‑Contractor Agreement is not issued) and, including authorized adjustments thereto in accordance with the terms of the Contract Documents, is the total amount payable by the Owner to the Contractor for the performance of the Work, including all risks, hazards and difficulties therewith assumed by the Contractor under the Contract Documents.

8.2. ALLOWANCES

The Contractor shall include in the contract Sum all allowances stated in the Contract Documents.  Items covered by allowances shall be supplied for such amounts and by such persons or entities as the Owner may direct.  Unless otherwise provided in the Contract Documents, (1) allowances shall cover the cost to the Contractor of materials and equipment delivered at the Site and all required taxes, less applicable trade discounts; (2) Contractor's costs for unloading and handling at the Site, labor, installation costs, overhead, profit and other expenses contemplated for stated allowance amounts shall be included in the Contract Sum but not in the allowances; and (3) whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly by Contract Change Order or Purchase Order Alteration.  All unused Allowance amounts shall belong to the Owner.  The Owner reserves the right to audit the Contractor's books and records with respect to any permitted allowances.

8.3. ADJUSTMENTS TO CONTRACT SUM

The Contract Sum can only be changed by a Contract Change Order or Purchase Order Alteration.  The sole and exclusive reasons for which the Contract Sum may be adjusted are as follows:

8.3.1 The Contract Sum may be adjusted in accordance with the provisions of Article 13 of these Construction General Conditions for changes in the scope of Work which, under the provisions of Article 13, may result in an increase or decrease in the Contract Sum.

8.3.2 The Contract Sum may be adjusted in accordance with Section 7.3 because of suspension of the Work or delays to the Work caused by the Owner.

8.3.3 The Contract Sum may be adjusted in accordance with Section 7.5 and Section 13.4 if the Owner issues a Field Order or Purchase Order Alteration or Contract Change Order directing the Contractor to accelerate the performance of the Work.

8.3.4 The Contract Sum may be adjusted in accordance with Section 13.6 in the event the Contractor encounters unforeseeable concealed conditions at the Site.

8.3.5 The Contract Sum may be adjusted in accordance with any Alternate Prices and Separate Prices and Allowances set forth in the Owner‑Contractor Agreement (or Purchase Order if an Owner‑Contractor Agreement is not issued).

There are no other circumstances under which the Contract Sum may be adjusted.  By way of example, and not limitation, the Contract Sum shall not be adjusted for any increases or decreases in material prices, wage rates, freight rates or other changes in cost items affecting the cost to the Contractor to perform this Contract.

8.4. PAYMENTS

8.4.1 Payment terms shall be Owner's standard MNS‑2 terms (second day of second month following invoices, or next business day).  No payment shall be made for changed Work until adjustment for the Contract Sum for such Changed Work is determined in accordance with Article 13 and authorized by Purchase Order Alteration or Contract Change Order.

8.4.2 The acceptance of payment by Contractor shall constitute a waiver of all claims against the Owner arising out of or in connection with Work covered by such payment, except those claims which were previously reserved by the Contractor in writing.

8.4.3 Immediately following contract award, the Contractor shall submit to the Owner, for review and approval, a Schedule of Values allocated to various portions of the Work, prepared in such form and supported by such data to substantiate its accuracy as the Owner may require.  Submission and approval of the Schedule of Value is a condition precedent to submission of the Contractor's first application for payment.  This Schedule of Values, as approved by the Owner, shall be used as the basis for the Contractor's Applications for Payment.  The Contractor agrees that the line item breakdown of the Contract Sum, Work activity descriptions and line item amounts set forth in the Purchase Order shall not be used for the line items in the Schedule of Values unless the Owner agrees.  Contractor further agrees that (i) each Purchase Order line item may contain one or more "Schedule of Value" items, and (ii) for the purpose of Applications for Payment, the Schedule of Value items shall correspond to the appropriate Purchase Order item(s) as directed by the Owner and shall be detailed accordingly in the Contractor's Application for Payment in a format acceptable to the Owner.

8.4.4 The Contractor represents that the Schedule of Values shall accurately represent its costs to perform the Work and its overhead and profit related to its Work and shall not be front loaded.  However, the Schedule of Values, by itself, will not determine the credit amount for deleted Work, and the Contractor shall submit to the Owner information requested by the Owner to substantiate the Contractor's cost for such Work.

8.5. PROGRESS PAYMENTS

8.5.1 Except as provided otherwise, the Owner shall make progress payments for completed Work, subject to retention, in accordance with this Article 8.  Execution by both parties of the Purchase Order or, if applicable, the Owner‑Contractor Agreement, is a condition precedent to payments to the Contractor hereunder.

8.5.2 It is the Contractor's responsibility to verify with the Owner's Representative the correct address for submitting Applications For Payment.  Failure to submit Applications for Payment to the correct address could substantially delay payment to the Contractor, and the Owner shall not be responsible for delays caused by submittal of Applications for Payment to an incorrect address.

8.5.3 Applications for Payment for progress payments shall be submitted on a cycle of no less than thirty (30) days in accordance with a schedule designated by Owner.  Such schedule shall identify the day of the month on which (i) the Contractor's Applications for Payment are to be based and walk‑throughs shall be conducted to establish construction progress (the "Invoice Date"); and (ii) formal Applications for Payment and Notarized Sworn Statements and Waivers of Lien are to be submitted by Contractor.  Payment shall be made in accordance with the payment terms in the Contract Documents (the "Payment Date" as defined in Section 1.1).

8.5.4 On the Invoice Date, the Contractor and the Owner shall conduct a walk-through to determine construction progress (percent complete) and to review and evaluate the Work completed for each line item in the Contractor's Schedule of Values.  Promptly following the walk-through and agreement by the Owner on the Work completed, the Contractor shall submit all of the following to the Owner:

8.5.4.1 An original Application for Payment including Contract/Purchase Order/Schedule of Value detail in a format as approved by the Owner.

8.5.4.2 A properly completed Notarized Sworn Statement, on the form attached as Appendix E, from Contractor, listing each Subcontractor having a Subcontract with the Contractor in the current aggregate amount (including adjustments for Purchase Order Alterations and Field Orders that have been issued as of the Invoice Date) in excess of $5,000 (or in excess of $25,000 if the current aggregate Contract Sum is in excess of $1,000,000).  The Notarized Sworn Statements shall cover all Work, labor, engineering and other services, and materials, including equipment and fixtures of all kinds done, performed or furnished as of the Invoice Date; the value of same shall be indicated in the "Pay this Request" column adjacent to each Subcontractor.

8.5.4.3 Beginning with the second Application for Payment, properly completed Waivers of Lien on the form attached as Appendix G, from the Contractor and each Subcontractor, who is listed on the Sworn Statement submitted with the previous Application(s), which Waivers of Lien shall cover all work, labor, engineering and other services, and materials, including equipment and fixtures of all kinds done, performed or furnished as of the immediately preceding Invoice Date; and

8.5.4.4 Such other evidence requested by Owner to satisfy the Owner that the Work for which payment is requested has been completed in conformance with the Contract Documents, and that all amounts which have previously been paid for Work performed have been properly distributed to the various Subcontractors.

8.5.5 The Contractor shall be responsible to obtain and thoroughly check Subcontractor Notarized Sworn Statements and Waivers of Lien to verify that Sub‑Subcontractors have been paid and that the Subcontractors are complying with the provisions of the Contract Documents.  The Contractor is responsible to submit to the Owner, upon request of the Owner, Notarized Sworn Statements and Waivers of Lien from Subcontractors, and/or, upon Owner's request, to make such Notarized Sworn Statements and Waivers of Lien available to Owner for audit.

8.5.6 The issuance of an Application for Payment shall constitute a representation by the Contractor to the Owner that the Work has progressed to the point indicated; that the quality of the Work is in accordance with the Contract Documents; that all as‑built Drawings required by the Contract Documents are accurate and up‑to‑date; that the Contractor has obtained and checked Subcontractor Notarized Sworn Statements and Waivers of Lien as required by this Section 8.5 and that Contractor is entitled to payment in the amount certified.

8.5.7 Upon approval by the Owner of the Application for Payment, the Owner shall pay the approved Application for Payment on or before the Payment Date provided that the Contractor submits to the Owner an accurate Application for Payment, Contract/Purchase Order detail, properly executed Notarized Sworn Statements, Waivers of Lien and other supporting documentation required by the Contract Documents.  The Owner shall not be responsible for delays in payment caused by late submittal of the Applications for Payment, incorrect or incomplete Applications for Payment, failure to submit complete and accurate Notarized Sworn Statements and Waivers of Lien, or submission of Application for Payment to an incorrect address.  If the Owner rejects an Application for Payment, the Contractor shall promptly revise and resubmit to the Owner an acceptable Application for Payment.
8.5.8 Payments will be made on account of materials or equipment not incorporated in the Work but delivered and suitably stored at the Site or at some other location, only with the prior written approval of the Owner.  Such payment, if so approved by the Owner shall be conditioned upon submission by the Contractor of the following:  (i) the bill of sale to Owner, notarized if required by the Owner, duly executed on behalf of the selling corporation; (ii) if stored off‑Site, a certificate of insurance covering the material for fire, theft and vandalism adding the Owner as an insured party; (iii) an affidavit from an officer of the selling corporation stating that he is an officer and giving the complete address of the specific location where the material is stored; (iv) a certification authorizing inspection by the Owner or its representative at the storage location; and (v) such other evidence as the Owner may reasonably require demonstrating that Owner is the owner of such material free and clear of all rights in others.  Except to the extent covered by the property insurance provided by the Owner or the Contractor shall have full responsibility for all stored materials and shall bear the risk of all loss, damage of theft thereof or thereto.

8.5.9 The Contractor warrants and guarantees that title to all Work, materials and equipment covered by an Application for Payment, whether incorporated in the Work or not, will pass to Owner upon the receipt of payment by the Contractor, free and clear of all liens, claims, security interests, encumbrances or rights in others;  and that no Work, materials or equipment covered by an application for Payment will have been acquired by the Contractor, or by any other person performing Work at the site or furnishing materials or equipment for the Work.
8.5.10 No progress payment, nor any approval by the Owner, nor any partial or entire use or occupancy of the Project by Owner shall constitute an acceptance of any Work not in accordance with the Contract Documents.  Nor shall any prior estimate of completed units made by Owner in connection with a progress payment constitute a certification or acceptance of the amount of actual quantities which shall be determined by Owner in connection with the Final Progress Payment which determination shall be final and binding.

8.6. FINAL PROGRESS PAYMENT

8.6.1 Contractor shall submit a Final Application for Progress Payment when Final Completion of the Work has been achieved and all adjustments to the Contract Sum under Article 13 for changed Work have been incorporated into the Contract.  The Contractor's Final Application for Progress Payment shall not include a request for payment of the retention held by the Owner. 

8.6.2 In connection with the Final Application for Progress Payment, the Contractor shall submit Notarized Sworn Statements and Waivers of Lien and comply with all other requirements of the Contract Documents.  The Final Progress Payment is subject to retention in accordance with Section 8.7.  The Owner shall be entitled to withhold additional amounts from the Final Progress Payment as required to protect the Owner.

8.6.3 The acceptance of the Final Progress Payment by the Contractor shall constitute a waiver of all claims against the Owner arising out of or in connection with the Contract except (i) the remaining retention amount held by the Owner; and (ii) claims of the Contractor made in writing and expressly reserved by the Contractor in written notice to the Owner prior to submittal of the Contractor's Final Application for Progress Payment.

8.7. RETENTION

8.7.1 Each progress payment shall cover the amount due to Contractor for Work done through the Invoice Date; provided, however, there shall be retained by the Owner from each such Application for Payment, retention at the rate of ten (10%) percent, unless a different rate is set forth in the Contract Documents.
8.7.2 The Owner shall have the right, but not the obligation, to release a portion of retention related to a Subcontractor who achieves Final Completion of its subcontracted portion of the Work under the Subcontract substantially earlier than Final Completion of the entire Work, but only upon the written recommendation of the Contractor that such retention should be released.  Release by the Owner of a Subcontractor's portion of the retention, based on early completion of its subcontracted portion of the Work, shall be a direct pass through from the Contractor to the Subcontractor and shall not require the Owner to release any portion of the Contractor's retention at that time.  Release of said retention requires an Application for Payment "Retention Release" and cannot be combined with an Application for Payment for a Progress Payment.

8.7.3 At the time of Substantial Completion of the Work, the Contractor may make written request for a partial release of retention held by the Owner.  The Owner shall have no obligation to approve such request.  Should the Owner agree to such request, after considering the Contractor's performance, the performance of Subcontractors, the status of resolution of Quotations for changed Work and other factors, the amount retained to the date of the request may be reduced by the Owner to a lower lump sum amount.  The Owner's agreement to such partial release of retention shall not change the percentage retained from future Applications for Payment after the date of the partial payment of retention.
8.8. RETENTION PAYMENT

8.8.1 Upon Final Acceptance by the Owner of the Work, the Contractor shall submit the Application for payment of the retention ("Retention Payment").  The Retention Payment shall not become due until the Contractor has fulfilled all requirements under the Contract including full payment to all Subcontractors, completion of the Punchlist, and has provided the Owner with copies of duly recorded Discharges of Lien if applicable, and all other close-out documents.
8.8.2 The Application for Retention Payment shall include the following:

(i) Full, Final, Conditional Waiver of Lien from the Contractor in form attached hereto as Appendix F (conditional only as to payment of the retention amount held by the Owner);

(ii) Notarized Final Sworn Statement from Contractor in form attached hereto as Appendix E stating that all payrolls, bills for materials and equipment, and other indebtedness connected with the Work for which the Owner or its property might in any way be responsible, have been paid or otherwise satisfied;

(iii) Consent of surety, if any, to final payment and release of retention; and
(iv) Full, Final, Unconditional Waivers of Lien in form attached hereto as Appendix F from all Subcontracts.
8.8.3 The acceptance of the Retention Payment by the Contractor shall constitute a waiver of all claims against the Owner arising out of or in connection with the Contract, except only those claims of the Contractor that were previously reserved by the Contractor and are further expressly reserved by the Contractor in written notice to the Owner attached to the Contractor's Application for Retention Payment.

8.9. OWNER'S RIGHT TO WITHHOLD PAYMENT

8.9.1 The Owner may withhold payment or, because of subsequently discovered evidence or subsequent review of the Work or the Contractor's Applications for Payment, invoice detail and/or submittals, it may nullify the whole or any part of any payment previously issued, to such extent as it may be necessary in its opinion to protect the Owner from loss or damage.
8.9.2 If the Owner elects to withhold a portion of a payment under Section 8.9.1, the Owner shall have the right to require the Contractor to prepare and submit to the Owner a revised Application for Payment, as directed by the Owner, to facilitate payment of the undisputed amount to the Contractor.

8.10. LIENS

The Contractor is responsible to make timely payments to Subcontractors to ensure that no liens will be filed against the Project Site or Owner's property.  In the event a lien is filed for work performed or labor or material provided in connection with the Contractor's Work, the Contractor shall, within thirty (30) days, either have the lien discharged or statutorily bond the lien off the record at Contractor's expense.  If the Contractor does not discharge the lien within thirty (30) days, the Owner at its sole discretion shall have the right to withhold 150% of the lien amount from payments to the Contractor or may bond over or discharge by payment such lien and recover its costs and damages including attorney fees from Contractor.
8.11. USE OF FUNDS

8.11.1 Except for the Contractor's overhead and profit, sums paid by Owner to Contractor pursuant to this Contract shall be used solely for the purpose of performance of the Work and the construction and equipping of the Project in accordance with the Drawings and Specifications.  Contractor shall promptly pay all bills for services, labor, material and equipment properly performed and furnished by others in connection with the construction and equipping of the Project and the performance of the Work in accordance with the terms of such subcontracts, but in no event not later than seven (7) days after receipt of corresponding payment from the Owner.  The Contractor shall make payment to Subcontractors,  laborers and others in strict accordance with the Contractor's statements regarding payments due as set forth in the respective Contractor's Notarized Sworn Statement submitted to the Owner.  Contractor shall promptly pay Subcontractors and Suppliers for labor and materials properly performed even though the Owner may withhold amounts based upon defective Work or unsatisfactory performance by other Subcontractors not included in the current Contractor's Application for Payment. Neither the Owner nor the Owner's Representative nor any agent of the Owner shall have any obligation to pay or to see to the payment of any moneys to any Subcontractor or others providing work, labor, services or materials to the Contractor.

8.11.2 All Contractors and Subcontractors doing work on the premises of the Owner, or providing materials or equipment to be used in the performance of the Contract, must agree to comply with all requirements of the Federal Wage and Hour Act regarding hours, rates, and other matters, and shall be held responsible for compliance.  Should the Owner be joined as a party in any action or proceeding arising out of the violation or an alleged violation of the Federal Wage and Hour Law in the performance of the Contract, the Contractor, Subcontractor or Supplier violating or alleged to have violated such law, or using or introducing goods manufactured or alleged to have been manufactured in violation of the law, shall defend (using counsel reasonably acceptable to the Owner) and hold harmless the Owner in any such action or proceeding and pay and defray any damage, expense and cost of any description by reason thereof, including reasonable attorneys fees.

8.11.3 Upon forty‑eight (48) hours prior notice to the Contractor, the Owner shall have the right, but not the obligation, to issue checks payable jointly to the Contractor and a Subcontractor (or Supplier) for work performed or labor or materials furnished by such Subcontractor (or Supplier) in connection with the Work.

ARTICLE 9:   SAFETY PRECAUTIONS AND PROGRAMS

9.1. LEGAL COMPLIANCE

The Contractor shall comply with all applicable laws, ordinances, codes, rules, regulations and lawful orders of any public authority having jurisdiction for the safety of persons or property or to protect them from damage, injury or loss.  The Contractor shall erect and maintain, as required by existing conditions and the progress of the Work, all safeguards required for safety and protection, including but not limited to barricades, fences or guards; decking, planking for excavations and openings in floors, walls, roofs, stairs, and elevator shafts; and protection (including overhead) for walks, driveways and other areas subject to pedestrian and/or vehicular traffic on the Site and the use of warning devices such as guard lights; danger signs, horns, bells and flags at temporary structures, pits, trenches and other obstructions; barriers and the posting of danger signs and other warnings against hazards; promulgate safety regulations; and notify owners and users of adjacent utilities.
9.2. SPECIAL SAFETY CONDITIONS

Contractor must comply with all Special Safety Conditions.  
9.3. SAFETY PROGRAMS
The Contractor shall fully comply with the Owner's safety programs (Appendix C) and the provisions set forth in the Owner's Contractor Commitment to Safe Work Practices (Appendix C).  In addition, the Contractor shall submit to the Owner prior to commencing Work at the Project Site the Contractor's completed Job-Site Safety Plan (Appendix C).  In addition, the Contractor shall on a weekly basis provide the Owner with a safety audit report in a form acceptable to the Owner.
9.4. CONTRACTOR EMPLOYEE DISCIPLINE

Contractor will develop and implement a system for assessing appropriate discipline applicable to its employees and its Subcontractor employees, including dismissal, for violation of safety laws, codes, ordinances and regulations; safety requirements specified by the Job‑Site Safety Plan; safety requirements specified by this the Contract, including Special Safety Conditions, and for any other conduct that presents a safety hazard to the employee or others.  Contractor will prepare and maintain a detailed written report of each instance where it has assessed discipline for a safety related infraction, including identification of the employee, the nature of the infraction and the discipline assessed.

9.5. SUPERVISION

Contractor is solely responsible for supervising and directing the activities of its employees and Subcontractors so that they perform their work and otherwise conduct themselves in a manner consistent with requirements of the Contract Documents.  In the event of an emergency affecting the safety of persons or property, the Contractor shall immediately act to prevent any threatened injury, damage, or loss.  In addition, the Owner has the right to stop Contractor activities that the Owner reasonably believes are being performed in a manner that presents an imminent danger of death or serious injury.  Owner's exercise of its rights under this provision, even if mistaken, will not be grounds for an increase in the Contract Sum under the Contract.  Owner's review or acceptance of Contractor's Job‑Site Safety Plan, Pre‑Task Plan or any safety measures proposed or implemented by Contractor, will not impose upon Owner any responsibility for Contractor's safety management methods or programs and does not relieve Contractor from its obligations under the Contract Documents or which may otherwise be imposed by law.

9.6. SERIOUS INJURY OR NEAR‑MISS NOTIFICATION

Contractor immediately must notify Owner upon the occasion of a serious injury or the near miss of a serious injury at the Job Site.  A serious injury is one that results in death or physical injury requiring medical care beyond one‑time, minor, on‑site first‑aid treatment.  A near miss of a serious injury occurs where but for contemporaneous unplanned or unanticipated intervention there was a substantial probability that a serious injury or death would have occurred.  In the case of a fatality, Contractor must within eight (8) hours submit to Owner a preliminary report detailing all facts known to Contractor regarding the circumstances of the fatality.  For all injuries, including a fatality, Contractor must within twenty‑four (24) hours (or longer period if Owner consents) investigate the direct cause and contributing factors of the injury, make needed corrections and submit to Owner a detailed written report containing a description of the direct cause and contributing factors of the injury, the findings of Contractor's investigation and describing any corrective action taken by Contractor.  Owner has the right to determine in its sole discretion whether the corrective action taken by Contractor satisfies Contractor's obligation under the Contract Documents to eliminate unsafe conditions that may have caused or contributed to the injury or near‑miss injury.

9.7. SUMMARY LISTING OF WORK RELATED INJURIES AND ILLNESSES

Contractor will compile a summary listing of all work‑related injuries and illnesses experienced by Contractor's employees and any Subcontractors' employees on the Contractor Safety Performance form attached to the Special Safety Conditions in accordance with instructions contained on the form.  Contractor must submit a copy of a completed form to Owner for the immediately preceding calendar month to the person designated and in accordance with instructions contained on the form.

9.8. EXPLOSIVES

Contractor must not bring onto Owner's premises any explosive material or items intended to be used to fabricate an explosive, except when it is necessary to perform the Work and the Owner has given prior written approval.  This includes all materials that can be detonated by means of a blasting cap when unconfined or that are designed to function by an extremely rapid release of heat and gas, or by chemical reaction in a similar manner, including dynamite, blasting powder, gun‑powder (or its equivalent), detonation devices, and plastic explosives.  If Contractor believes the Project requires the use of explosives or if explosives are the normal and customary method of performing a particular task, then Contractor must provide Owner written notification contemporaneous with Contractor's bid, advising that Contractor anticipates using explosives and including a detailed description of the task and identification of the explosives Contractor anticipates using.  Contractor may not use explosives, other than powder‑actuated hand‑tools, unless Owner specifically consents to their use in writing.  Owner reserves sole discretion to determine whether Contractor may use explosives and, if so, the Special Safety Conditions under which they may be used.

9.9. WEAPONS

Contractor must not bring onto Owner's premises, including Owner's parking lots, any weapons, including guns, knives, clubs, and other dangerous devices.

9.10. ALCOHOL AND DRUGS

Contractor must not bring onto Owner's premises, including Owner's parking lots, any alcoholic beverages or any controlled substance the possession of which is unlawful or which is lawful to possess but if ingested would impair the employee's ability to function in a safe and alert manner.

9.11. SAFETY BOOK

Contractor will create, maintain at the Job Site and make available for Owner's inspection and copying on demand a comprehensive, organized safety book containing at least the following:

(i) All health and safety records regarding the Work that Contractor or its Subcontractors are required to create, keep or maintain pursuant to any law, statute, code, ordinance or regulation unless such disclosure is prohibited by law;
(ii) Special Safety Conditions provided by Owner;
(iii) Contractor's Job‑Site Safety Organization chart;

(iv) Contractor's Safety Orientation;

(v) All information disseminated at Safety Meetings;

(vi) Project Meeting Minutes pertaining to safety issues;

(vii) All records that Contractor is required to create, keep or maintain pursuant to the Contract Documents, including Job‑Site Safety Plan, Project Meeting Minutes, reports generated pursuant to safety complaints, concerns, injuries, incidents, or near miss injuries or incidents, and reports of discipline.

(viii) A copy of all certificates of insurance required by these Construction General Conditions.

9.12. GOVERNMENTAL INSPECTION NOTIFICATION

Upon being notified that Contractor is subject to an inspection by local, state or federal authorities on Owner's property Contractor immediately must seek from that authority permission to advise Owner's Representative of the inspection and if granted immediately so advise Owner's Representative.  Owner may elect to accompany Contractor and the inspecting authority on the inspection.

9.13. MEDICAL TREATMENT

Contractor's employees are not eligible for medical treatment by Owner's medical departments or personnel.  Contractor must make independent arrangements for medical treatment.

9.14. USE OF OWNER'S EQUIPMENT

It is expected that Contractor will use its own tools and equipment to perform Contractor's obligations under the Contract.  If Owner consents to Contractor's use of Owner's tools and equipment, it is Contractor's sole and exclusive responsibility to determine whether the equipment is adequate to safely perform the contemplated tasks and to carefully inspect the tools or equipment and correct any damage, defects or other deficiencies that may present a safety hazard prior to use.  Contractor acknowledges that Owner is not a sophisticated user of tools and equipment in construction applications.  Contractor must make an independent assessment as to whether the tools and equipment are appropriate for the contemplated application and is solely and exclusively responsible for proper application and use of Owner's tools and equipment.  OWNER MAKES NO REPRESENTATIONS WHATSOEVER REGARDING ITS TOOLS AND EQUIPMENT AND EXPRESSLY DISCLAIMS ANY IMPLIED WARRANTY OF MERCHANTABILITY OR IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE.
9.15. OWNER'S RIGHT TO DENY ENTRY

Owner has the right to deny entry to its premises any Contractor, Subcontractor, or any individual Contractor or Subcontractor employee, whose conduct Owner believes in its sole discretion presents a risk of death or serious injury to themselves or to others.  Owner's exercise of this right will not be grounds for any increase in the Contract Sum or justification for any delay in completion of Contractor's obligations.

9.16. OWNER'S RIGHT TO COVER

Owner has the right to purchase, construct or install safety devices that Owner believes in its reasonable discretion are necessary to eliminate a safety hazard within the scope of the Contractor's obligations under this Contract if after being requested to do so the Contractor has refused or otherwise failed to purchase, construct or install the safety devices within a reasonable time.  All expenses borne by Owner as a result of its purchase, construction or installation of safety devices under this provision, including administrative, labor and materials will be offset against amounts owed to Contractor for this or any other project.  Owner's labor expense where Owner has used its own employees will be determined according to the blended hourly rate paid, inclusive of benefits.  The Owner's rights under this Section 9.21 are in addition to other remedies available to the Owner under the Contract Documents or at law.

9.17. SUBCONTRACTORS

Before retaining a Subcontractor, the Contractor must evaluate and satisfy itself as to (i) the Subcontractor's commitment to safe work practices, and (ii) the Subcontractor's ability to comply with the health and safety requirements of the Contract Documents and the Contractor's Job‑Site Safety Plan.  If Owner approves the Subcontractor, Contractor must obtain from the Subcontractor an express written commitment to abide by terms of the health and safety provisions of the Contract Documents, including, all provisions incorporated herein by reference.  
ARTICLE 10:   PROTECTION OF PROPERTY

10.1. CONTRACTOR RESPONSIBILITY

Except for property damage covered by the property insurance provided by the Owner under Section 12.2.1 hereof, the Contractor assumes all risks of damage or injury to any property used on or in connection with the Work and all risks of damage to any property wherever located, resulting from any action, omission or operation under this Contract or in connection with the Work.  All damage or loss to any property caused in whole or in part by Contractor, any Subcontractor, any Sub‑Subcontractor, or anyone directly or indirectly employed by any of them, or by anyone for whose acts any of them may be liable, shall be remedied by Contractor, except damage or loss attributable solely to the acts or omissions of the Owner or anyone employed by the Owner or for whose acts the Owner may be liable and not attributable, at least in part, to the fault or negligence of Contractor.  The Contractor shall take all necessary precautions and shall provide all necessary protection to prevent damage, injury, theft, or loss to: (1) all the Work and all materials and equipment to be incorporated therein, whether in storage on or off the Site, under the care, custody or control of the Contractor or any of its Subcontractors or Sub‑Subcontractors or others; (2) other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks, pavements, roadways, structures and utilities not designated for removal, relocation or replacement in the course of construction; and (3) equipment and materials of the Owner and employees, agents and separate contractors.

10.2. PROTECTION OF PROPERTY

The Contractor shall erect and maintain, as required by existing conditions and progress of the Work, all required safeguards for protection, including barriers and the posting of danger signs and other warnings against hazards, promulgating safety regulations and notifying owners and users of adjacent utilities.

10.3. STORM WATER

The Contractor shall implement controls and preventative measures to prevent storm water runoff at the Project Site from being contaminated during the Work.  Unless the Contract Documents provide otherwise, the Contractor shall be responsible to prepare and implement all required storm water plans and obtain all required storm water permits and approvals required for the Project.  Contractor must notify Owner's environmental representative if soil disruption will be greater than one (1) acre, or when conditions may cause sediment to reach surface water or a storm sewer.

ARTICLE 11:   HAZARDOUS MATERIALS
11.1. GENERAL

11.1.1 The Contractor shall strictly comply with the Owner's Hazardous Materials program, as may be amended from time to time.  A copy of which will be provided to Contractor upon written request.
11.1.2 Contractor shall not, at any time, cause or permit any Hazardous Materials to be brought upon, stored, manufactured, blended, handled, or used in, on, or about the Work or the Site for any purpose, except any Hazardous Materials as may be specifically called for in the Drawings and Specifications and except as specifically identified by the Contractor and approved in writing in advance by Owner.

11.1.3 Contractor shall at all times be in material compliance with all applicable laws, ordinances, codes and regulations pertaining to Hazardous Materials and the environment; shall obtain and maintain all permits, licenses, and authorizations; required for Contractor's business, equipment, and operations on and in connection with the Work; shall comply with all material terms and conditions of such permits, licenses, and authorizations, and shall comply with all material and applicable requirements, orders, and directives of governmental agencies.  Contractor shall be given a reasonable period of time within which to come into compliance with any applicable laws ordinances, codes, or regulations enacted after award of the Contract.

11.1.4 Contractor shall promptly notify Owner in writing of any reportable release of Hazardous Materials on the Work or the Site, specifying the nature and quantity of the release, the location of the release, and the measures taken to contain and clean up the release and ensure that future releases do not occur.
11.1.5 The Contractor shall promptly notify the Owner in writing if the Contractor encounters Hazardous Materials at the Site and shall not disturb such conditions.  In the event of a release of Hazardous Materials or if the Contractor encounters Hazardous Materials at the Site, the Contractor shall immediately stop all Work in affected areas until the Owner directs the Contractor in writing to proceed with such Work.
11.2. INDEMNIFICATION

Contractor shall indemnify, defend with counsel reasonably acceptable to Owner, and hold Owner and its officers, agents and employees harmless from and against any and all claims, judgments, damages, penalties, fines, liabilities, losses, and costs and expenses (including reasonable attorney's fees and court costs) which arise at any time during or after the completion of the Work as a result of or in connection with (i) Contractor's breach of any prohibition or requirement set forth in Article 11 or the Owner's Hazardous Materials program; (ii) any release, spill or presence of Hazardous Materials in the environment, soil or surface or ground water in, on, under, or about the Work, the Owner's facilities, the property or other properties as a result of Contractor's, Subcontractors', and their agents and employees', activities on or in connection with the Work, except the presence of a Hazardous Material if such Hazardous Material was specified in the Drawings and Specifications provided by the Owner and its constituting a Hazardous Material was unknown to Contractor and could not have been discovered with the exercise of due care by Contractor.  This obligation by Contractor to indemnify, defend, and hold harmless includes costs incurred in connection with any investigation of Site conditions or any cleanup, remedial, removal, or restoration work required by Owner or any governmental agency or political subdivision because of any Hazardous Materials occurring or present in the soil or surface or ground water in, on, under, or about the Work or the Site, diminution in value of the Work or the Site, damages for the loss or restriction on use of rentable or usable space or of any amenity of the Work or the Site, and sums paid in settlement of claims, penalties, attorneys fees, court costs, consultant and laboratory fees, and expert's fees as a result of Contractor's, Subcontractors' and their agents and employees' activities on or in connection with the Work or the Site.

11.3. TESTING

Owner may conduct any testing, sampling, borings, and analyses of Hazardous Materials or suspected Hazardous Materials it deems necessary.  Such testing shall be at Contractor's expense if Contractor, Subcontractors or their agents and employees have caused Hazardous Materials to be on the Work or the Site.  This applies also if Owner has a reasonable basis for suspecting the presence of Hazardous Materials which has been caused by or resulted from the activities of Contractor, Subcontractors, or their agents or employees.  In addition to any other right granted by law or the Contract, if Contractor is in material noncompliance with any Environmental Law, Owner may, at its option, take whatever action it deems necessary and appropriate at Contractor's sole expense, which sums shall be immediately due and payable to Owner.  Upon termination of the Contract, or abandonment of the Work by Contractor for any reason, Contractor shall remove all of its equipment, materials, and other items which may cause, contribute to, or result in contamination.  At all times during the construction of the Work, Contractor shall, if required by Owner or any governmental agency, promptly take whatever steps are necessary to stop any and all equipment, materials, and other items which may cause, contribute to, or result in contamination from causing, contributing to, or resulting in such contamination.  Nothing set forth herein shall limit or modify the Contractor's obligation under the Construction General Requirements and other Contract Documents to perform quality control and other construction testing in connection with the Work.

ARTICLE 12:   INSURANCE
12.1. CONTRACTOR'S INSURANCE REQUIREMENTS

12.1.1 Contractor shall as a minimum maintain the following insurance coverage:  commercial general liability of $5,000,000 per occurrence and in the aggregate, automobile liability of $5,000,000 per occurrence and in the aggregate, workers compensation at statutory limits, and employers' liability of either $100,000/$500,000/$100,000 or $250,000/$250,000/$250,000.
12.1.2 In addition, Contractor agrees to require that all of its Subcontractors as a minimum maintain the following insurance coverage:  commercial general liability of $1,000,000 per occurrence and in the aggregate, automobile liability of $1,000,000 per occurrence and in the aggregate, workers compensation at statutory limits, and employers' liability of either $100,000/$500,000/$100,000 or $250,000/$250,000/$250,000.  The Contractor shall secure and maintain in its records all certificates of insurance from all of its Subcontractors.
12.1.3 If the Work involves Hazardous Materials then the Contractor and/or its Subcontractors shall in addition to the above-requirements, also comply with the following:

12.1.3.1 If the Contractor or Subcontractor are to treat or store Hazardous Materials on the Owner's property but such Work doesn't include the transportation of Hazardous Materials, then such Contractor or Subcontractor shall maintain at a minimum commercial general liability of $5,000,000 per occurrence and in the aggregate and contractor pollution liability of $1,000,000 per occurrence and $2,000,000 in the aggregate;

12.1.3.2 If the Contractor or Subcontractor are to either transport Hazardous Materials to the Owner's property or transport Hazardous Materials either on or off the Owner's property, then such Contractor or Subcontractor shall maintain at a minimum commercial general liability of $5,000,000 per occurrence and in the aggregate, automobile liability (including Environmental Restoration coverage) of $5,000,000 per occurrence and in the aggregate, and pollution legal liability of $1,000,000 per occurrence and $2,000,000 in the aggregate;

12.1.3.3 If the Contractor or Subcontractor are to treat, store, or dispose of Hazardous Materials off of the Owner's property and such Work doesn't include the transportation of Hazardous Material, then such Contractor or Subcontractor shall maintain at a minimum commercial general liability of $5,000,000 per occurrence and in the aggregate and pollution legal liability of $1,000,000 per occurrence and $2,000,000 in the aggregate (or such additional amount as may be required by applicable laws, rules and regulations); and

12.1.3.4 If the Contractor or Subcontractor are to handle Hazardous Materials on the Owner's property, transport off the Owner's property, and treat, store or dispose of Hazardous Materials off the Owner's property, then such Contractor or Subcontractor shall maintain at a minimum commercial general liability of $5,000,000 per occurrence and in the aggregate, automobile liability insurance (including Environmental Restoration coverage) of at least $5,000,000 per occurrence and in the aggregate, contractor pollution liability of $1,000,000 per occurrence and in the aggregate, and pollution legal liability of $1,000,000 per occurrence and $2,000,000 in the aggregate (or such additional amount as may be required by applicable laws, rules and regulations).

12.1.4 Certificate(s) of Insurance must be in a form acceptable to Owner, underwritten by insurance company(ies) satisfactory to Owner and licensed to do business in the state of operation where the Work is to be performed.  The purchase of appropriate insurance coverage by Contractor or the furnishing of the certificate(s) of insurance shall not limit or release the Contractor from its respective obligations or liabilities under this Contract.  All policies of insurance maintained by Contractor shall be primary and non-contributory to any coverage that may be available to Owner.  All policies of insurance shall be endorsed to provide Owner with written notice thirty (30) days prior to cancellation, modification, or material change to any policy.  If professional services are provided under the contract then Professional Liability Insurance of $5 million is required and must not include a pollution exclusion if the professional services are related to environmental work.  Owner, Architect/Engineer and Construction Manager, if any, must be named as additional insured on all of Contractor's and its Subcontractor's insurance policies except Workers Compensation and any professional liability insurance.
12.1.5 All Commercial (Broad Form Comprehensive) General Liability policies must include products, completed operations (maintained for period of two years from Final Acceptance of the Work by the Owner); and contractor liability coverage.  Per occurrence limits shown are combined single limits for personal injury and property damage.  All general liability annual aggregate limits of coverage must be at least equivalent to the per occurrence limits shown, except as noted otherwise.  All general liability policies must be written on an occurrence policy form.  All Automobile Liability policies must include coverage for owned, hired, and non-owned vehicles.  Per occurrence limits shown are combined single limits for bodily injury and property damage.

12.1.6 If requested by the Owner, within three (3) days after such request, the Contractor shall submit to the Owner's Representative certificates of insurance evidencing coverage required to be provided by the Contractor under by the Contract Documents. The Contractor shall require each Subcontractor to submit to the Contractor the Subcontractor's certificate of insurance, evidencing insurance of the Subcontractor meeting the requirements of the Contract Documents, prior to commencement of the Subcontractor's work for the Project.  The Contractor shall maintain such certificates in the Project documents.  Contractor further agrees that if requested by Owner, all Subcontractor certificates of insurance required for this Contract will be furnished to Owner within three (3) days of request.

12.2. PROPERTY AND CASUALTY INSURANCE (BUILDER'S RISK)

12.2.1 The Owner will procure and maintain Builder's Risk property insurance to cover the completed construction for the Project, the material and other property delivered to the Project Site which are to become a part of the permanent construction for the Project or are to be consumed on the Owner's premises in the process of constructing the Project, subject to any applicable exclusions set forth within the policy.
12.2.2 Unless the Contract Documents provide otherwise, the Contractor shall be responsible to pay the first Five Thousand ($5,000) Dollars of the deductible portion of any loss due to the Contractor's negligence or due to theft of the Contractor's materials that is covered by the Builder's Risk property insurance policy.
12.2.3 The Contractor shall be responsible to provide property insurance for equipment and tools provided by the Contractor for the Project and for materials in transit, stored in a location other than the Project Site, or not otherwise covered by the property insurance required to be provided by the Owner under Section 12.2.1.

12.2.4 Unless the Contract Documents provide otherwise, the Contractor shall purchase and maintain boiler and machinery insurance covering any steam boilers (including equipment attached to and forming a part thereof), steam turbines, steam engines, steam pipes interconnecting any of the foregoing or gas turbines provided by the Contractor as part of the Work for the Project, which insurance shall specifically cover such insured objects during installation, testing and start‑up and until Final Acceptance by the Owner.  This insurance shall include the interests of the Owner, Contractor and Subcontractors of any tier in the Work, and Owner and Contractor shall be named as insureds.

12.2.5 The Owner and Contractor each waive all rights of subrogation against each other with respect to losses caused by fire or other perils to the extent covered by the property insurance required to be provided by the Owner and the Contractor, respectively, under this Section 12.2.  The Owner shall provide a similar waiver from Owner in favor of the Subcontractors.  The Contractor shall provide a similar waiver, in favor of the Owner and Owner's agents and separate contractors from the Subcontractors.  All insurance policies required hereunder shall permit and recognize such waivers of subrogation.

12.3. MISCELLANEOUS INSURANCE PROVISIONS

The Owner may elect at any time during the term of this Contract to require the Contractor to procure and maintain other or additional insurance not specified in Section 12.1 hereof.  Notice of such election shall be given to the Contractor at least sixty (60) days prior to the effective date of the requirement.  Any additional costs incurred by Contractor in securing such additional insurance shall be reimbursed by the Owner and an appropriate Contract Change Order covering such reimbursement shall be issued.

ARTICLE 13:   CHANGES IN THE WORK

13.1. OWNER'S RIGHT TO CHANGE THE WORK

13.1.1 The Owner shall have the right at any time to require alterations in, additions to and deductions from the Work without rendering void the Contract.  Unless the Owner agrees otherwise in writing, all changes in the Work shall be completed within the Contract Time set forth in the Contract.

13.1.2 The Contractor shall not proceed with the changed Work until the changed Work is authorized in writing by the Owner's Purchasing Department or Designate by a Field Order, Purchase Order Alteration, or a Contract Change Order.  Receipt of Drawings, Bulletins, or oral orders from the Owner's representative or others shall not constitute authorization to proceed with a change in the Work.
13.2. PROCEDURE

13.2.1 If the Owner issues a Field Order or a Bulletin describing a change to the Work, the Contractor shall submit a written Quotation, as defined in Section 1.1 hereof, for such change within the time required by the Field Order or Bulletin (or within fourteen (14) days after the date of the Field Order or Bulletin if no other time is stated in the Field Order or Bulletin.).  The Quotation shall comply with all requirements of this Article 13.

13.2.2 The Quotation shall be itemized in detail to facilitate checking by the Owner.  Forms ATI 1784, ATI 1784A (Appendix B), and/or related Owner forms, properly completed, shall be submitted with the Quotation.  As applicable (as described in this Article 13), Forms ATI 1781, ATI 1782 and ATI 1783 (Appendix B) setting forth pre‑established rates will be used to prepare the Quotation.

13.2.3 Each Bulletin or Field Order item number must be priced separately.

13.2.4 The Quotation shall be priced in accordance with Section 13.3 and the following:

13.2.4.1 The Quotation for a Bulletin shall be based on Method 1 (Unit Prices), Method 2 (Estimated Cost Plus Percentage Fees), or a combination of the two, as indicated in the Bulletin.  If unit prices are stated in the Contract, and if the Bulletin indicates that Method No. 1 will be used, such unit prices shall be used to calculate the Quotation (See Section 13.3).

13.2.4.2 The Quotation for a Field Order shall be based on Method 1 (Unit Prices), Method 2 (Estimated Cost Plus Percentage Fees), Method 3 (Cost Plus Percentage Fees), or a combination of the three, as indicated in the Field Order.  If unit prices are stated in the Contract, and if the Field Order indicates that Method No.  1 will be used, such unit prices shall be used to calculate the Quotation (See Section 13.3).

13.2.4.3 If the Bulletin or Field Order directs the Quotation to be determined under Method No.  2 (Estimated Cost Plus Percentage Fees), or Method 3 (Cost Plus Percentage Fees), the estimated cost shall be determined in accordance with Section 13.3.2, or 13.3.3, and the Percentage Fees shall be determined in accordance with Forms ATI 1781, ATI 1782, ATI 1783, ATI 1784, ATI 1784A and/or related Owner forms, included in the Contract Documents.

13.2.5 Unless the Bulletin or Field Order indicates otherwise, the changed Work described in the Bulletin or Field Order must be completed within the original Contract Time, and the Quotation must indicate separately any acceleration costs necessarily resulting from the change, calculated in accordance with Section 13.4 hereof.  In any case where the Contractor claims that a change will affect the Contract Time, the Contractor shall submit a detailed Schedule analysis supporting such claim with its Quotation.

13.2.6 If the Contractor's Quotation includes changed Work performed by a Subcontractor of any tier, unless Subcontractor(s) Quotations are not required by the Owner, Subcontractor(s) Quotations shall be prepared in accordance with the requirements of this Article 13 applicable to the preparation of Quotations.  Such Quotations shall be supported by itemized details and ATI Forms 1781, 1782, 1783, 1784 and 1784A in the same manner as required by Article 13 to support a Quotation prepared by the Contractor, except that only the Contractor shall be permitted to include the Handling Fee in its Quotation and Subcontractors of any tier shall not be permitted to include the Handling Fee in their respective Quotations.  Prior to submittal of the Contractor's Quotation, the Contractor shall carefully check the amount claimed by the Subcontractor for such change to verify that such amount has been calculated and itemized in detail using proper forms, in accordance with the requirements of this Article 13, to facilitate checking by the Owner.

13.2.7 The Owner shall have the right to reject a Quotation without review or comment if such Quotation fails to comply with the requirements of this Article 13.  In such event, the Contractor shall correct errors in the Quotation, supply additional back‑up documentation, and re‑submit the Quotation within seven (7) days.  The Contractor shall be responsible for costs and delays to the Work resulting from the submittal of incomplete or inaccurate Quotations or Quotations that otherwise fail to meet the requirements of this Article 13.

13.2.8 The adjustment to the Contract Sum permitted hereunder shall cover all costs and delays to the Contractor associated with the changed Work, including all direct, unavoidable costs and delays and no further or subsequent adjustments to the Contract Sum, the Contract Time or the Schedule shall be allowed for the change.  All such claimed costs shall be substantiated by back‑up documentation as requested by the Owner and claimed delays shall be substantiated by a detailed Schedule analysis in accordance with the requirements of this Article 13.

13.2.9 If the changed Work includes deletions to the scope of the Work, the Contractor shall furnish complete pricing information, in accordance with this Article 13, as required to substantiate the amount included in the Contract Sum for such Work.

13.2.10 If the Contractor fails to submit a Quotation for additional Work, deleted Work or changed Work meeting the requirements of this Article 13 within the time required for submittal of such Quotation, the Owner shall have the right, after fourteen (14) days prior written notice to the Contractor and failure of the Contractor to submit the required Quotation, to determine the Contract Sum adjustment for such additional, deleted or changed Work and to adjust the Contract Sum and Purchase Order to the Contractor accordingly.

13.2.11 If the changed Work includes work or materials to be provided by Subcontractors and/or Suppliers, the Contractor shall furnish the Owner's Field Order Number to such Subcontractors and Suppliers and shall require the Subcontractors and Suppliers to include such Field Order Numbers on all Quotations and other documentation relating to the changed Work.

13.2.12 When a change in the Work is requested, the Owner will furnish to the Contractor, as applicable, Drawings describing the change.  The number of copies furnished will depend on the complexity of the change, but shall in no case exceed a total of three (3) sets.  The Contractor may request additional sets at the cost of reproduction or a reproducible set at the discretion of the Owner.

13.2.13 If the Contract Documents include an Alternate Price or Separate Price covering a change in the Work, Contract Time or Schedule, and if the Owner elects to accept such Alternate Price or Separate Price after award of the Contract, the Contract Sum shall be adjusted in accordance with the Alternate Price or Separate Price and terms thereof.

13.3. PRICING METHODOLOGY

Unless the change is covered by an Alternate Price or Separate Price, the method to be used to calculate the price for changed Work shall be by one or a combination of the following three methods at the discretion of the Owner, and the method to be used shall be specified by the Owner in the Bulletin and/or Field Order.

13.3.1 METHOD NO.  1 ‑ UNIT PRICES

13.3.1.1 Unit prices, if stated in the Contract, shall govern for changes in the Work if the Owner elects to use Method No.  1.  The Owner shall have no obligation to elect to use Method No.  1, even if unit prices for the changed Work are included in the Contract.  Unit prices shall include all the Contractor's charges for Work completed in place, including overhead and profit.  The same unit price shall apply for additions and deletions, and different unit prices for deleted Work will not be accepted.  The unit prices will govern not only additions or deductions in connection with Work covered by the accompanying Drawings and Specification, but also for other Work located on the premises which is incidental to or necessary for the use of the building or buildings for which drawings and specifications may be later prepared.  The Field Order and/or Purchase Order Alteration shall include a "Not to exceed" price.

13.3.1.2 The Contractor shall not be permitted to change any unit prices set forth in the Contract Documents.  If the Owner elects to use Method No. 1, the unit prices shall apply to all phases and type of Work required under the Contract that are covered by unit prices. Contractor agrees no other charges will be made unless the Owner agrees that very special circumstances warrant their consideration, in which case the Contractor will submit the price with sufficient detail and adequate supporting documentation to facilitate checking by the Owner.

13.3.1.3 Each unit price provides for any and all charges to furnish and install the described item, except for sales and/or use tax.  Sales and/or use tax shall be applied by the Contractor to all items of the changed Work except items identified as personal property, qualified pollution control facilities, or qualified energy conversion or thermal efficiency improvement facilities, pursuant to the applicable Sales and Use Tax Exemption Certificate or Direct Pay Certificate supplied by Owner which will be attached hereto as Appendix D and incorporated herein by reference.

13.3.2 METHOD NO.  2 ‑ ESTIMATED COST PLUS PERCENTAGE FEES

13.3.2.1 If the Owner elects to use Method No. 2, each Quotation shall be submitted utilizing the form ATI Form 1783 (attached hereto as Appendix B) to support the Contractor's breakdown and Forms ATI 1784 and ATI 1784A (attached hereto as Appendix B) and any additional related forms supplied by the Owner, in sufficient detail together with adequate supporting information to facilitate checking by the Owner to arrive at a lump sum amount.  If the Owner elects Method No. 2 for purpose of calculating the Contract Sum, the following shall be included:  labor class, number of labor hours by class and the cost of labor as supplied in the Form ATI 1783 and cost detail and supporting documentation for material and equipment included in the Quotation.  (Contractor time sheets shall not be considered valid substantiation of labor hours or costs unless the Owner expressly agrees otherwise in writing prior to performance of the changed Work.) The Contractor shall be permitted to include the following in its Quotation:

(i) Applicable unit price work.
(ii) Estimated labor and material costs and expenses itemized to include:
(a) Labor class, number of labor hours by class.
(b) Material costs by item, size, type and cost per unit less any trade/quantity discounts.
(c) Transportation
(d) The use of tools or equipment having an original cost basis of more than $1,500 per unit detailed by item and cost.
(iii) Applicable Percentage Fees set forth in Forms ATI 1781, ATI 1782 and ATI 1783 (Appendix B) and other fees, if any, in the Contract.
(iv) Subcontract work (including applicable Subcontract Percentage Fees),
(v) Manufactured items of operating equipment.
(vi) Fabricated materials worked to a specific design required by the Drawings and Specification or for which Shop Drawings are required.

13.3.2.2 Where changes involve both additions and deductions, the estimated costs of the Work added and deducted shall be balanced against each other and the Contractor's or Subcontractor's Percentage Fees shall be applied to the net result.  If the net result is positive, calculate the amount using the add percentage; if the net result is negative, calculate the amount using the deduct percentage.

13.3.2.3 Items of cost shall not include the expense of making good any damage to the Work or premises or the removal and replacement of materials or Work rejected or condemned by the Owner as failing to conform with the requirements of the Drawings and Specifications.

13.3.2.4 The adjustment (credit) to the Contract Sum for deleted Work shall be determined as follows:  the net cost of labor, subcontracted work, equipment and material for the changed work plus the required amount for overhead and profit (determined by multiplying the net cost for labor, subcontracted work, equipment and material by the percentage fees for deductions set forth in ATI Form 1781) equals the amount of the credit to be subtracted from the Contract Sum.

13.3.3 METHOD NO.  3 ‑ COST PLUS PERCENTAGE FEES

13.3.3.1 If the Owner elects to use Method No. 3, for purposes of calculating the adjustment to the Contract Sum, the parties will agree on elements of cost and a mark‑up percentage in accord with the procedures set forth in the Contract Documents.  The Field Order and/or Purchase Order Alteration shall include a "Not to exceed" price.

If the Owner elects Method No. 3 for purpose of calculating the Contract Sum, the following shall be included:

(i) Applicable percentage fees set forth in Forms ATI 1781, ATI 1782 and ATI 1783 (Appendix B) and other fees, if any, in the Contract.

(ii) Labor costs shall include construction workers directly employed by the Contractor to perform the construction of the Work at the Site by labor class and number of labor hours by class.  When required by trade agreement, travel time will be paid on a fixed rate basis.  A list, by Field Order, of all Contractor and Subcontractor employees by classification who will be working on the Field Order and equipment to be used on the Field Order must be provided to the Owner or Owners representative at the start of each shift.  In addition, daily time sheets will be required to be submitted to the Owner or Owner's Representative for labor and equipment used by the Contractor for time periods during which extra work is performed on a Method Number 3 ‑ Cost Plus Percentage Fees Basis at the end of each shift for each Field Order.

(iii) Material costs and expenses less all cash, trade and other discounts itemized to include:
(a) Material costs.
(b) Transportation.
(c) The use of tools or equipment having an original cost basis of more than $1,500.00 per unit.
(iv) Subcontract work (including applicable Subcontractor Percentage Fees).
(v) Overtime work when applicable (if overtime work is involved in the change, payment therefore will be in accordance with Section 13.4).
(vi) Manufactured items of operating equipment.
(vii) Fabricated materials worked to a specific design required by the Drawings and Specification or for which Shop Drawings are required.
13.3.3.2  The adjustment (credit) to the Contract Sum for deleted Work shall be determined as follows:  the net cost of labor, subcontracted work, equipment and material for the changed work plus the required amount for overhead and profit (determined by multiplying the net cost for labor, subcontracted work, equipment and material by the percentage fees for deductions set forth in ATI Form 1781) equals the amount of the credit to be subtracted from the Contract Sum.

13.4. PREMIUM OR OVERTIME WORK

13.4.1 The Contract Sum includes all premium time or overtime required to properly staff the job, meet its established schedules, make all necessary tie‑ins or cutovers and avoid interferences with the Owner's operations.  The Contractor shall not be entitled to any adjustment to the Contract Sum for premium time or overtime work required to perform the Work.

13.4.2 In the event the Owner requests the Contractor in writing to perform additional premium or overtime work to perform base Work on an accelerated basis or to complete changed Work within the original Contract Time, the Contractor shall work such additional hours or shifts required to comply with the Owner's request.  The following requirements will govern compensation for additional premium or overtime incurred under Section 13.4.2:

(i) The Contractor will submit a statement of charges for the Owner's record covering the premium or overtime work in connection with each written authorization of the Owner.  This statement shall list the working employees by name, trade classification, hourly rate and premium or overtime hours worked.  The Contractor shall be responsible to maintain accurate daily time sheets of the employees performing premium or overtime work each day and the number of hours of such premium or overtime work performed by each.  Such daily time sheets shall be submitted to the Owner on the day such work was performed.  All such time sheets shall be subject to audit by the Owner and revision to correct inaccuracies.  At the request of the Owner, the Contractor shall promptly submit to the Owner copies of such daily time sheets.

(ii) Each statement of charges must be submitted in writing signed by the Contractor's Superintendent.  The Owner will only reimburse the Contractor for the premium portion of pay, applicable fringe benefits and taxes, and Federal and State unemployment and insurance contributions.  No overhead and/or profit or handling fees will be allowed.

(iii) The installing Contractor must provide an accurate Form ATI 1783, Hourly Field Labor (Appendix C), subject to review and approval of Owner, for each trade prior to having any premium or overtime authorized by the Owner.  (Review and/or approval of Form ATI 1783 by Owner does not preclude subsequent adjustment by Owner's agents to correct inaccuracies.)

(iv) The Owner reserves the right to audit and adjust the Contractor's statements of charges for premium or overtime work, including Form ATI 1783, and each Contractor agrees to record these statements of charges in a manner to assist the Owner's audit.

13.4.3 All hours to be worked for which premium labor rates are to be paid shall be reported to the Owner at least forty‑eight (48) hours in advance of the scheduled performance of the Work.  Written approval must be given by the Owner to the Contractor before such Work is to be performed.  This applies to all premium or overtime work whether scheduled by the Contractor, its Subcontractors, or requested by the Owner.  Casual overtime, such as may be required to complete concrete placement and finishing, is the Contractor's responsibility and may be performed without prior notification to the Owner.

13.4.4 The Contractor must require all its Subcontractors to comply with the terms and conditions set forth in this Section 13.4.

13.5. PROCEDURE FOR ALLEGED CHANGE IN COST OF WORK

13.5.1 If the Contractor shall contend that direction from the Owner (including oral instructions or tacit consent or acceptance of the Owner) will result in an increase of the cost of the Work, damage or loss; the Contractor shall, except in the situation of an emergency, notify the Owner's Purchasing Department in writing, using a DCR (Appendix A), within four (4) days of the receipt of such directions.  Contractor shall not proceed with the directions or with the Work affected thereby until the Contractor has received, in writing, acknowledgment of the claim and instructions from the Owner's Purchasing Department.  The Contractor shall comply with the written instructions, and unless the claim is finally disposed of by a Purchase Order Alteration, compliance shall be without prejudice to the rights of the Contractor and Owner.  In the event of an emergency, the Contractor shall proceed with the Work necessary and shall keep accurate and complete records of the costs of the Work, which records shall be presented to the Owner's Purchasing Department as soon as the emergency ceases to exist.

13.5.2 If the Contractor shall contend during the performance of the Work, that the Contractor is entitled to payment from the Owner for increase in the cost of the Work, damage or loss because of any action or omission of the Owner or others engaged by the Owner; the Contractor shall not delay its Work on account thereof and shall, within twenty‑four (24) hours after the first observance of the occurrence, notify the Owner's Representative and Owner's Purchasing Department, in writing, of the fact of the claim and the circumstances giving rise to the claim.  It shall further, within fourteen (14) days after completion of the affected Work, submit to the Owner's Purchasing Department a written claim stating the amount of its claim and all details in connection with its contention.  Failure to submit such written notice and/or such written claim shall constitute a waiver by the Contractor of any claim for such increased cost of the Work or loss.

13.5.3 Within seven (7) days after receipt by the Owner's Purchasing Department of the Contractor's written notice of claim, the Owner's Purchasing Department shall, in writing, acknowledge receipt of the notice.  At the time of this acknowledgment or within a reasonable time thereafter, the Owner's Purchasing Department, representing the Project team, shall certify or deny the validity of the Contractor's claim.  The Contractor shall furnish all information requested by the Owner's Purchasing Department to assist them in making their decision.

13.5.4 It is a condition precedent to the consideration of any claim by the Contractor that the foregoing provisions of this Section 13.5 be strictly observed in each instance.  Neither the provisions of this Article 13 nor the acknowledgment of the receipt of any claim by the Owner's Purchasing Department shall constitute admission on the part of the Owner that any claim is valid.

13.6. CONCEALED CONDITIONS

13.6.1 If the Contractor encounters concealed, unknown physical conditions below the surface of the ground or in an existing structure, of an unusual nature, differing materially from those indicated in the Contract and from those ordinarily encountered and generally recognized as inherent in work of the character provided for in this Contract, the Contractor shall give the Owner written notice thereof, using a DCR form (Appendix A), promptly and within two (2) days after discovery of the conditions and, in all events, prior to performing Work affected by such conditions.  The Owner, if appropriate after investigation of such a claim, will authorize the Contractor to proceed with the affected Work by issuing a Field Order and/or Purchase Order Alteration.  The Contractor shall not proceed with Work affected by such concealed conditions until the Contractor receives such Field Order instructing it to do so, except in an emergency endangering life or property.  No such claim shall be valid for any work performed prior to delivery of written notice to the Owner.

ARTICLE 14:   UNCOVERING AND CORRECTION OF WORK

14.1. UNCOVERING OF WORK

14.1.1 If any portion of the Work should be covered contrary to the request of the Architect/Engineer or the Owner or to requirements specifically expressed in the Contract Documents, such portion of the Work must, if required by either, promptly be uncovered for observation and shall be replaced at the Contractor's expense.  In such event, the Contractor shall not be entitled to any additional compensation or extension of time.

14.1.2 If any other portion of the Work has been covered which the Architect/Engineer or the Owner has not specifically requested to observe prior to being covered, the Owner and, with the Owner's approval, the Architect/Engineer may request to inspect such Work and it shall be promptly uncovered by the Contractor.  If such Work be found in accordance with the Contract Documents, the cost of uncovering and replacement shall, by appropriate Contract Change Order, be charged to the Owner.  If such Work be found not in accordance with the Contract Documents, the Contractor shall pay such costs and maintain the Schedule unless it be found that this condition was caused by the Owner or a separate contractor as provided in Article 5, in which event the Owner shall be responsible for the payment of such costs.

14.2. CORRECTION OF WORK

14.2.1 The Contractor shall correct all Work rejected by the Owner or the Owner's Representative as defective or as failing to conform to the Contract Documents whether observed before or after Substantial Completion or Final Completion and whether or not fabricated, installed or completed.  Such correction shall be accomplished within seven (7) days after notice from the Owner or the Owner's Representative unless such work cannot be accomplished within such period, in which case the Contractor shall commence the correction and submit its written plans therefore within seven (7) days.  The Contractor shall bear all costs of correcting such rejected Work and maintaining the Schedule, including compensation for the Architect/Engineer's and Construction Manager's (if any) additional services made necessary thereby.  Correction shall be accomplished without affecting the Contract Time or the Schedule.

14.2.2 The Contractor shall remove from the Site all portions of the Work which are defective or non‑conforming and which have not been corrected under Subparagraph 14.2.1 hereof, unless removal is waived by the Owner in writing, and the Work shall be corrected to comply with the Contract Documents without cost to the Owner.

14.2.3 If the Contractor does not remove defective or non‑conforming Work within a reasonable time fixed by written notice from the Owner, the Owner may remove it and may store the materials or equipment at the expense of the Contractor.  If the Contractor does not pay the cost of such removal and storage within ten days (10) thereafter, the Owner may sell such Work at auction or at private sale and shall account for the net proceeds thereof, after deducting all the costs that should have been borne by the Contractor, including compensation for the Architect/Engineer's and Construction Manager's additional services.  If such proceeds of sale do not cover all costs which the Contractor should have borne, the difference shall be charged to the Contractor and an appropriate Contract Change Order shall be issued.  If the payments then or thereafter due the Contractor are not sufficient to cover such amount, the Contractor shall pay the difference to the Owner.

14.2.4 The Contractor shall bear the cost (including costs due to any delays to Contractor or other contractors) of making good all of its Work, the compensation for additional services of the Architect/Engineer and Construction Manager, the work of the Owner or separate contractors and any other facilities destroyed or damaged by such deficiencies and their removal or correction.

14.2.5 Nothing contained in this Section 14.2 shall be construed to establish a period of limitation with respect to any other obligation which the Contractor might have under the Contract Documents.  The establishment of the time period of two (2) years after Final Acceptance by the Owner or such longer period of time as may be prescribed by law or by the terms of any warranty required by the Contract Documents relates only to the specific obligation of the Contractor to correct the Work, and has no relationship to the time within which his obligation to comply with the Contract Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish the Contractor's liability with respect to his obligations other than specifically to correct the Work.

14.3. ACCEPTANCE OF DEFECTIVE OR NON‑CONFORMING WORK

If the Owner prefers to accept defective or nonconforming Work, it may do so instead of requiring its removal and correction, in which case a Contract Change Order will be issued to reflect a reduction in the Contract Sum, or, if the amount is determined after final payment, it shall be promptly reimbursed to the Owner by the Contractor.

ARTICLE 15:   TERMINATION OF THE CONTRACT
15.1. TERMINATION BY THE CONTRACTOR

15.1.1 If the Contractor has submitted an Application for Payment complying with the requirements of the Contract Documents and all required supporting documentation at least twenty (20) days before the Payment Date; and if the Owner has not made payment of the undisputed amount due under such Application for Payment by the Payment Date, the Contractor shall have the right to send the Owner written notice, in accordance with the notice requirements in Section 6.3, of overdue payment, specifying the amount the Contractor claims is due and the date the Contractor claims such payment was due.  If the Owner fails to make payment of the undisputed amount due under such Application for Payment within sixty (60) days after receipt of such written notice, the Contractor shall have the right, after forty‑eight (48) hours additional written notice to Owner, to: (i) suspend performance of all or a part of the Work until payment of the undisputed amount due is made to Contractor; or (ii) terminate the Contract.

15.1.2 If the Contractor suspends the Work under Section 15.1.1, such suspension shall be considered a delay to the Work caused by the Owner, and the Contractor shall be entitled to recover damages incurred as a result of such delay in accordance with Section 7.3.

15.1.3 If the Contractor terminates the Contract under Section 15.1.1, the Contractor shall be entitled to recover from the Owner, as total compensation for all Work and services performed hereunder, 

(i) payment for all Work properly performed prior to the effective date of termination, determined on the basis of percentage of completion of Work under this Contract, using the termination date as the Invoice Date, including payment of the appropriate retainage, plus
(ii) payment for materials and equipment for the Work delivered to the Project Site and properly stored, unless such items can be returned to the manufacturer or vendor, plus
(iii) payment for fabrication work to the extent properly completed prior to the effective date of termination for machinery or equipment for the Work fabricated to a special design, plus
(iv) any commercially reasonable standard restocking or material and equipment and temporary facility cancellation charges payable to suppliers and vendors (unless the Contractor shall have assigned to the Owner, at the request of the Owner, the agreements pursuant to which such material and equipment were ordered and the Owner shall have indemnified the Contractor in connection therewith), plus
(v) any unavoidable, commercially reasonable, verifiable direct costs incurred by the Contractor as a result of such termination, which shall exclude, in all events, anticipated profit on unperformed Work and other indirect, special or consequential damages.

Payment of such compensation is the sole and exclusive remedy of the Contractor for a termination of this Contract under this Section 15.1.  Within sixty (60) days after the effective date of termination, Contractor shall submit a comprehensive termination claim to the Owner, consistent with the terms of this Section 15.1.3, with sufficient supporting data to permit audit by Owner.  Contractor shall submit such additional supplemental and supporting information as Owner shall request.  All Work, materials, equipment, machinery and other items to the extent paid for by the Owner hereunder shall become the property of the Owner at the time such payment, and the Owner shall have the right, in the Owner's sole discretion, to direct the use and disposition of such Work, materials, equipment, machinery and other items.

15.1.4 In no event shall the Contractor be entitled to suspend the Work or terminate the Contract under Section 15.1 if the failure of the Owner to make payment is due to a dispute regarding the amount of payment due to the Contractor; failure of the Contractor to submit Notarized Sworn Statements, Waivers of Lien or other required documentation; or the Owner's exercise of its right to withhold payment under the Contract Documents.
15.2. TERMINATION BY THE OWNER

15.2.1 The Owner shall have the right, without prejudice to any other right or remedy it may have to terminate this Contract and take possession of the Site and of all materials, facilities, tools and appliances thereon and finish the Project by whatever method the Owner may deem expedient upon forty‑eight (48) hours prior written notice to the Contractor upon the occurrence of any of the following events of default:

15.2.1.1 The failure of the Contractor to comply with the health and safety requirements of the Contract Documents, including failure to comply with the requirements of Article 9 hereof or the Special Safety Conditions;
15.2.1.2 The Contractor shall file a voluntary petition in bankruptcy; be adjudicated insolvent; file any petition or fail to contest any petition filed against it seeking any reorganization or similar relief under any laws relating to bankruptcy, insolvency or other relief for debtors; or seek or consent to or acquiesce in the appointment of any trustee, receiver or liquidator of any of its property or assets; make an assignment for the benefit of creditors; or make an admission in writing of its inability to pay its debts generally as they become due and shall fail to cause the same to be set aside, vacated, dismissed or otherwise remedy such default as may be appropriate under the circumstances within seven (7) days after written notice thereof from Owner;

15.2.1.3 The filing of claims or liens with the Owner by third parties alleging failure to pay any amount due (except claims reasonably disputed by the Contractor) and Contractor fails to have such claim withdrawn within seven (7) days after written notice from the Owner; or
15.2.1.4 any material breach of the Contract Documents by the Contractor.
In any such case, the Contractor shall not be entitled to receive any further payment until the Project is finished.  If the unpaid balance of the Contract Sum shall exceed the expense of finishing the Project, including compensation for the Owner's additional services, such excess shall be paid to the Contractor but only to the extent of payment due under the Contract Documents for Work properly performed by the Contractor prior to the termination of the Contract (determined on the basis of the percentage of completion of Work under this Contract, using the termination date as the Invoice Date).  If the expense of finishing the Project shall exceed the unpaid balance of the Contract Sum, the Contractor shall promptly pay such excess to the Owner.

15.2.2 The Owner may also terminate the Contract for its convenience at any time upon forty‑eight (48) hours written notice of termination to Contractor.  In such case, the Contractor shall be entitled to receive, as total compensation for all Work and services performed hereunder:

(i) payment for all Work properly performed prior to the effective date of termination, determined on the basis of percentage of completion of Work under this Contract, using the termination date as the Invoice Date, including payment of the appropriate retainage, plus

(ii) payment for materials and equipment for the Work delivered to the Project Site and properly stored, unless such items can be returned to the manufacturer or vendor, plus

(iii) payment for fabrication work to the extent properly completed prior to the effective date of termination for machinery or equipment for the Work fabricated to a special design, plus

(iv) any commercially reasonable standard restocking or material and equipment and temporary facility cancellation charges payable to suppliers and vendors (unless the Contractor shall have assigned to the Owner, at the request of the Owner, the agreements pursuant to which such material and equipment were ordered and the Owner shall have indemnified the Contractor in connection therewith).

Payment of such compensation is the sole and exclusive remedy of the Contractor for a termination of this Contract by Owner without cause.  The Contractor shall execute a waiver and general release of claim as a condition of payment.  At the Owner's option, the Contractor shall assign to the Owner all approved Subcontracts and purchase orders designated by the Owner and the Owner shall indemnify and defend the Contractor against all claims for payment thereunder in respect of Work performed after the date of termination.  All Work, materials, equipment, machinery and other items to the extent paid for by the Owner hereunder shall become the property of the Owner at the time such payment, and the Owner shall have the right, in the Owner's sole discretion, to direct the use and disposition of such Work, materials, equipment, machinery and other items.

[End of Construction General Conditions]
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